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NOTICE OF PROPOSED AMENDMENTS TO CONSTITUTION 


In accordance with Article VII of the Constitution of the Bar Association of 
the State of Kansas relating to the Amendment of the Constitution, the follow- 
ing proposed amendments to Articles I, II, III, 1V, V, VII and VIII are printed 
in the May, 1952 issue of the Journal; also Articles VI and IX without change, 
except that Article IX is printed as Article X. 


NOTE: New or rewritten provisions appear in italics, and omitted 
parts of present Constitution appear within quotations in the 
footnotes. 


ARTICLE I—Name and Object 


This Association shall be known as “The Bar Association of the State of Kan- 
sas.” Its objects shall be to uphold and defend the Constitutions of the United 
States and of the State of Kansas; to cultivate and advance the science of juris- 
prudence; to promote the administration of justice; to elevate the standards of' 
integrity,” honor and courtesy in the legal profession; and to correlate and pro- 
mote the activities of its members in the interests of the legal profession and 
of the public. 


ARTICLE II—* Members 


Section 1. Qualification. Any person who is a member in good standing of 
the Bar of the Supreme Court of Kansas shall be eligible to membership in this 
Association on endorsement and election as provided by the By-Laws* Aereof, 


1. Omitted: “professional learning and”. 


2. Omitted: “so as to inspire the greatest degree of respect for the efforts and influ- 
ence of the bar in the administration of justice; and to cultivate fraternal 
relations among its members”. 

3. Omitted: “Qualification for Membership”. 

4. Omitted: “of this Association”. 
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except that no member of the Communist party or one whose known principles 
are those of a Communist shall be eligible for membership. 


Sec. 2. Resignation of Members. A member not in default for payment of 
dues and against whom no complaint or charge is pending, may at any time file 
his resignation in writing with the secretary, and it shall become effective, when 
accepted by the Executive Council, as of the date it was filed. The Executive 
Council may reinstate any member who has resigned on his written application 
for reinstatement without reelecting him if his application is filed within one 
year after the acceptance of his resignation by the Executive Council. 


Sec. 3. Expulsion and Reinstatement by Members. The Executive Council 
may censure, suspend or expel any member for cause, after a hearing before 
such persons and in such manner as the Executive Council may direct, or may 
suspend or drop from membership any member for non-payment of dues. Any 
member suspended, expelled or dropped from membership may be reinstated 
by the affirmative vote of a majority of the members of the Executive Council. 


Sec. 4. Cessation of Property Interests. All right, title and interest, both legal 
and equitable, of a member in and to the property of the Association ‘shal 
cease and determine in the event of any or either of the following: 

(a) the expulsion or dropping of such members; 

(b) the striking of his name from the roll of members; or 

(c) his death or resignation. 


ARTICLE IIJ—Annual Meeting 


There shall be an annual meeting of the Association each year at such time 
and place as the’ Executive Council shall determine.® Special meetings may be 
called at any time or place by the Executive Council upon thirty days’ notice. 


ARTICLE IV—Officers and Districts of the Associaiton 


Section 1. The officers’ of the Association shall be a president, president-elect 
vice president, secretary-treasurer, and an Executive Council. With the excep- 
tion of the president, who was elected the preceding year, all officers shall be 
elected at each annual meeting of the Association by a majority of those present 
and voting and shall serve for the year beginning with the adjournment of the 
annual meeting, at which time they are elected, and ending with the adjourn- 
ment of the next annual meeting. The president-elect automatically succeeds 
to the office of president at the next annual meeting. 


5. Omitted: “Association”. 


6. Omitted: “at the previous annual meeting, or at such time and place as the execu- 
tive council shall determine, if the previous annual meeting shall have 
taken no action thereon”. 


7. Omitted: “shall be elected at each annual meeting of the Association by a majority 
vote of those present and voting, and shall serve for the year beginning 
with the adjournment of the annual meeting at which they are elected 
and ending with the adjournment of the next annual meeting”. 
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Sec. 2. The president, president-elect, vice president and secretary-treasurer 
shall be ex officio members of the Executive Council. 

Sec. 3. An Executive Council consisting of nine members shall be elected, 
one® from each of the following districts for a term of two years: 

DISTRICT NO. 1, comprising the Counties of Brown, Doniphan, Atchison, 
Jefferson, Leavenworth, Douglas, Wyandotte, Johnson, Franklin, Miami. 

DISTRICT NO. 2, comprising the Counties of Nemaha, Pottawatomie, 
Jackson, Wabaunsee, Shawnee, Osage. 

DISTRICT NO. 3, comprising the Counties of Anderson, Linn, Woodson, 
Allen, Bourbon, Wilson, Neosho, Crawford, Montgomery, Labette, Cherokee. 

DISTRICT No. 4, comprising the Counties of Lyon, Chase, Coffey, Butler, 
Greenwood, Cowley, Elk, Chautauqua. 

DISTRICT No. 5, comprising the Counties of Republic, Washington, Mar- 
shall, Cloud, Clay, Riley, Lincoln, Ottawa, Dickinson, Geary, Ellsworth, Saline, 
Morris, McPherson, Marion. 

DISTRICT NO. 6, comprising the Counties of Harvey, Sedgwick, Sumner. 

DISTRICT NO. 7, comprising the Counties of Barton, Rice, Stafford, Reno, 
Pratt, Kingman, Barber, Harper. 

DISTRICT NO. 8, comprising the Counties of Cheyenne, Rawlins, Decatur, 
Norton, Phillips, Smith, Jewell, Sherman, Thomas, Sheridan, Graham, Rooks, 
Osborne, Mitchell, Wallace, Logan, Gove, Trego, Ellis, Russell. 


DISTRICT NO. 9, comprising the Counties of Greeley, Wichita, Scott, Lane, 
Ness, Rush, Hamilton, Kearny, Finney, Hodgeman, Pawnee, Edwards, Stanton, 
Grant, Haskell, Gray, Ford, Kiowa, Morton, Stevens, Seward, Meade, Clark, 
Comanche. 


Those from the First, Fourth, Fifth, Seventh and Ninth Districts to be elected 
in even numbered years, and those from the Second, Third, Sixth and Eighth 
to be elected in odd numbered years. 


Sec. 4. There shall also be elected at? alternate annual meetings a‘° delegate 
from the Bar Association of the State of Kansas to the House of Delegates of 
the American Bar Association, who shall serve for two (2) years in accordance 
with the Constitution and By-Laws of the American Bar Association. 


Sec. 5. The Executive Council may employ and prescribe the duties of an 
executive secretary who shall hold office at the pleasure of the Council and at 
a salary to be fixed by the Executive Council. The executive secretary need not 
be a member of the Association. 


Sec. 6. (a) The Executive Council shall fill all vacancies, except that of the 
president and president-elect, occurring by death or resignation during the cur- 
rent year, and such appointee shall serve until the next annual meeting. 
(b) Should the president die during the year, then the regularly elected presi- 


8. Omitted: “to be elected”. 
9. Omitted: “the”. 
10. Omitted: “state Bar”. 
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except that no member of the Communist party or one whose known principles 
are those of a Communist shall be eligible for membership. 


Sec. 2. Resignation of Members. A member not in default for payment of 
dues and against whom no complaint or charge is pending, may at any time file 
his resignation in writing with the secretary, and it shall become effectiwe, when 
accepted by the Executive Council, as of the date it was filed. The Execute 
Council may reinstate any member who has resigned on his written application 
for reinstatement without reelecting him if his application is filed within one 
year after the acceptance of his resignation by the Executive Council. 


Sec. 3. Expulsion and Reinstatement by Members. The Executive Council 
may censure, suspend or expel any member for cause, after a hearing before 
such persons and in such manner as the Executive Council may direct, or may 
suspend or drop from membership any member for non-payment of dues. Any 
member suspended, expelled or dropped from membership may be reinstated 
by the affirmative vote of a majority of the members of the Executive Council. 


Sec. 4. Cessation of Property Interests. All right, title and interest, both legal 
and equitable, of a member in and to the property of the Association ‘shall 
cease and determine in the event of any or either of the following: 

(a) the expulsion or dropping of such members; 

(b) the striking of his name from the roll of members; or 

(c) his death or resignation. 


ARTICLE IiI—Annual Meeting 


There shall be an annual meeting of the Association each year at such time 
and place as the’ Executive Council shall determine.® Special meetings may be 
called at any time or place by the Executive Council upon thirty days’ notice. 


ARTICLE IV—Officers and Districts of the Associaiton 


Section 1. The officers’ of the Association shall be a president, president-elect 
vice president, secretary-treasurer, and an Executive Council. With the excep- 
tion of the president, who was elected the preceding year, all officers shall be 
elected at each annual meeting oj the Association by a majority of those present 
and voting and shall serve for the year beginning with the adjournment of the 
annual meeting, at which time they are elected, and ending with the adjourn- 
ment of the next annual meeting. The president-elect automatically succeeds 
to the office of president at the next annual meeting. 


5. Omitted: “Association”. 


6. Omitted: “at the previous annual meeting, or at such time and place as the execu- 
tive council shall determine, if the previous annual meeting shall have 
taken no action thereon”. 


7. Omitted: “shall be elected at each annual meeting of the Association by a majority 
vote of those present and voting, and shall serve for the year beginning 
with the adjournment of the annual meeting at which they are elected 
and ending with the adjournment of the next annual meeting”. 
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Sec. 2. The president, president-elect, vice president and secretary-treasurer 
shall be ex officio members of the Executive Council. 

Sec. 3. An Executive Council consisting of nine members shall be elected, 
one® from each of the following districts for a term of two years: 

DISTRICT NO. 1, comprising the Counties of Brown, Doniphan, Atchison, 
Jefferson, Leavenworth, Douglas, Wyandotte, Johnson, Franklin, Miami. 


DISTRICT NO. 2, comprising the Counties of Nemaha, Pottawatomie, 
Jackson, Wabaunsee, Shawnee, Osage. 

DISTRICT NO. 3, comprising the Counties of Anderson, Linn, Woodson, 
Allen, Bourbon, Wilson, Neosho, Crawford, Montgomery, Labette, Cherokee. 

DISTRICT No. 4, comprising the Counties of Lyon, Chase, Coffey, Butler, 
Greenwood, Cowley, Elk, Chautauqua. 

DISTRICT No. 5, comprising the Counties of Republic, Washington, Mar- 
shall, Cloud, Clay, Riley, Lincoln, Ottawa, Dickinson, Geary, Ellsworth, Saline, 
Morris, McPherson, Marion. 

DISTRICT NO. 6, comprising the Counties of Harvey, Sedgwick, Sumner. 

DISTRICT NO. 7, comprising the Counties of Barton, Rice, Stafford, Reno, 
Pratt, Kingman, Barber, Harper. 

DISTRICT NO. 8, comprising the Counties of Cheyenne, Rawlins, Decatur, 
Norton, Phillips, Smith, Jewell, Sherman, Thomas, Sheridan, Graham, Rooks, 
Osborne, Mitchell, Wallace, Logan, Gove, Trego, Ellis, Russell. 


DISTRICT NO. 9, comprising the Counties of Greeley, Wichita, Scott, Lane, 
Ness, Rush, Hamilton, Kearny Finney, Hodgeman, Pawnee, Edwards, Stanton, 
Grant, Haskell, Gray, Ford, Kiowa, Morton, Stevens, Seward, Meade, Clark, 
Comanche. 


Those from the First, Fourth, Fifth, Seventh and Ninth Districts to be elected 
in even numbered years, and those from the Second, Third, Sixth and Eighth 
to be elected in odd numbered years. 

Sec. 4. There shall also be elected at? alternate annual meetings a'° delegate 
from the Bar Association of the State of Kansas to the House of Delegates of 
the American Bar Association, who shall serve for two (2) years in accordance 
with the Constitution and By-Laws of the American Bar Association. 

Sec. 5. The Executive Council may employ and prescribe the duties of an 
executive secretary who shall hold office at the pleasure of the Council and at 
a Salary to be fixed by the Executive Council. The executive secretary need not 
be a member of the Association. 

Sec. 6. (a) The Executive Council shall fill all vacancies, except that of the 
president and president-elect, occurring by death or resignation during the cur- 
rent year, and such appointee shall serve until the next annual meeting. 
(b) Should the president die during the year, then the regularly elected presi- 


8. Omitted: “to be elected”. 
9. Omitted: “the”. 
10. Omitted: “state Bar”. 
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dent-elect shall assume the duties of the president for the remainder of the 
term, and upon the adjournment of the Annual Meeting he shall assume the 
office of president for the full term. (c) In the event of the death of the presi- 
dent-elect, then 
(1) the vice president shall assume the duties of the office of the president- 
elect for the remainder of the term; 
(2) at the next annual meeting a president shall be elected who shall take 
office at the conclusion of the annual meeting. 


ARTICLE V—Duties of Officers 
"The duties of the officers of this Association shall be those prescribed in 
the Constitution and By-Laws. 
ARTICLE VI—Quorum 


A quorum for the transaction of business at meetings of the Association 
shall be a minimum of twenty members. 


ARTICLE VII—Committees 


The president of the Association is empowered to appoint various committees 
for the promotion of the objects of the Association. These committees shall 
consist of members, with their number, jurisdiction and tenure determined in 
accordance with the By-Laws. 


ARTICLE'? V1JJ—Amendment of Constitution 


This Constitution may be amended by either of the following two methods: 
(a) Vote at Annual Meeting. By the affirmative vote of two-thirds of the 
members present at any’? annual meeting of the Association, provided that a 
copy in writing of the proposed amendment be mailed to the secretary'* of the 
Association not less than ninety days before’* such meeting of the Association, 





11. Omitted: “The president shall preside at all annual meetings of the Association, 
and shall, ex officio, be chairman of the Executive Council and perform 
such duties as may be delegated to him by the Executive Council. 

The president-elect shall preside in the absence of the president and it 
shall be his duty during his term of office to supervise and carry forward 
the membership work of the Association. 

The vice president shall preside when both the president and presi- 
dent-elect are absent. 

The secretary-treasurer shall keep a record of all proceedings of the 
Association, conduct correspondence of the Association, have printed and 
issue committee reports, and keep an account of all funds of the Asso- 
ciation. 

The Executive Council shall manage the affairs of the Association 
subject to the Constitution and By-Laws.” 

12. Omitted: “VII”. 

13. Omitted: “session”. 

14. Omitted: “-treasurer”. 

15. Omitted: “any”. 
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and that the secretary’® cause a copy of said amendment to be given to each 
officer and member of the Executive Council of the Association and cause the 
proposed amendment to be printed in the JOURNAL of the Bar Association 
in’’ any issue preceding the annual meeting. 

(b) Mail Ballot. When the Executive Council determines that the interests 
of the Association will be better served, a ballot may be taken by mail. The 
affirmative vote of two-thirds of the total membership of the Association shall 
be required. The secretary shall mail to each member of the Association the 
proposed amendment in full. Such notice shall contain appropriate spaces for 
voting yes or no on the proposal. The ballot shall be mailed to each member at 
his last known address, postage prepaid, with instructions that the ballot must 
be returned by a day certain (not less than thirty days from date of mailing), 
and each ballot shall be signed by the voting member. The secretary shall keep 
the ballots that are returned in a safe place until after the time to vote has ex- 
pired, at which time such ballots shall be canvassed by the Executive Council. 
Following such canvass the secretary shall make an affidavit, which shall be- 
come part of the permanent records of the Association, and which affidavit 
shall contain the following: 


First, a copy of the proposal; 


Second, a statement that a copy was mailed to all members of the Assocta- 
tion on a day certain; and 


Third, factual data as follows: 

. total ballots sent out; 

. total ballots returned; 

. total ballots counted; 

. total number of ballots rejected (listing primary reasons); 

. total voting for proposal; and 

. total voting against proposal. 

The results of the voting on amendments to this Constitution by either method 
shall be published in the next regular issue of the Journal or other official pub- 
lication of the Assoctation. 


ARTICLE’® [IX—Adoption and Amendment of By-Laws 


Following the adoption of this revised Constitution, revised By-Laws may be 
adopted at the’? same meeting” by a majority vote of the members present. 
By-Laws once adopted may be altered, amended or repealed by 


(a) Vote at Annual Meeting. By the affirmative vote of a majority of the 
members present at any”’ annual meeting of the Association, provided that a 


Wa RW DRO 





16. Omitted: “-treasurer”. 
17. Omitted: “the”. 

18. Omitted: “VIII”. 

19. Omitted: “first annual”. 
20. Omitted: “thereafter”. 
21. Omitted: “session”. 
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copy in writing of the proposed amendment be mailed to the secretary”’ of the 
Association not less than ninety days before”* such meeting of the Association, 
and that the secretary”* of the Association cause a copy of said amendment to be 
given to each officer and member of the Executive Council of the Association 
and cause the proposed amendment to be printed in?’ the JOURNAL of the Bar 
Association in any issue preceding the annual meeting. 

(b) Mail Ballot. When the Executive Council, or upon action by the Asso- 
ctation, it is determined that the interests of the Association will be better served, 
a ballot may be taken by mail in the same manner as provided in Article VIII 
of the Constitution, except that only the affirmative vote of a majority of the 
total membership of the Association shall be required. 


ARTICLE*® X—Taking Effect of this Constitution 


All provisions of the Constitution and By-Laws of the Association heretofore 
existing are hereby repealed and the provisions hereof shall be in full force and 
effect from and after the date of their adoption by the Association, provided 
that all officers and members of the Executive Council shall continue to serve 
until their present terms are completed. 





22. Omitted: “-treasurer”. 
23. Omitted: “the next”. 
24. Omitted: “-treasurer”. 
25. Omitted: “the issue of”. 
26. Omitted: “IX”. 


NOTICE OF PROPOSED AMENDMENTS TO BY-LAWS 


In accordance with Article VIII of the Constitution of the Bar Association of 
the State of Kansas, or any amendments thereto, the following proposed amend- 
ments to Sections I, II, III, V, VI, VIII and X are printed in the May, 1952 issue 
of the Journal; also Sections IV, VII, [IX and XI without change. 


NOTE: New or rewritten provisions appear in italics and omitted 
parts of present By-Laws appear within quotations in the 
footnotes. 


SECTION I—Membership 


All applications for membership shall be signed by the attorney seeking ad- 
mission to the Association and shall have thereon the endorsement of a member 
of the Association in good standing. All applications shall be referred to the 
Executive Council’ for approval or disapproval. Four negative votes in the 
Council shall prevent an applicant’s election. Should the Council approve such 
application, then such applicant shall be admitted to membership, which mem- 
bership may be defeated by a two-thirds vote by members present at the next 
annual meeting. 





1. Omitted: “who shall report the same to the Association with their recommendations 
thereon; and no person shall be admitted to membership except by a 
two-thirds vote of the members present.” 
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The membership fees shall? not exceed the following: 


1. First year after admission to the bar.............eeeeeeeee $ 6.00 
2. Second year after admission to the bar...............+2.05. 12.00 
3. Third year after admission to the bar..............eeeeeees 18.00 
sc enenw este aseesneees oases 25.00 


Annual dues shall be paid in advance on or before the first day of January of 
each year. 

All members who have not so paid their annual dues shall be notified of this 
fact prior to the first of each subsequent month thereafter and be requested to 
forthwith comply with the requirements of this By-Law. 

The executive secretary’ shall twenty days before the first day of August each 
year notify all active members in arrears that the roll of active members to be 
printed in annual report of the proceedings in the August issue of the JoURNAL 
will be made up on August 1st and that their names will be omitted from that 
published roll and they will cease to receive subsequent issues of the JOURNAL 
unless their delinquent dues are paid by August 1st. 

Any member whose name has been omitted from the active membership roll 
for non-payment of dues may have his name restored to the succeeding roll and 
be reinstated to the list of those who receive the JOURNAL by the payment of 
the* dues for which he is in arrears (whether one or more years) and the payment 
of dues for the current year. 

Lawyers admitted to practice in other states prior to their admittance in Kan- 
sas shall be construed to be subject to dues payments under the above schedule as 
of the date of their admittance in such other state. 

The Executive Council of the Association may upon proper written request 
and adequate proof designate those who are not in active practice, because of 
age or other disability, as inactive members who shall be entitled to member- 
ship in the Association without payment of dues. 

Law School students? restdent of Kansas or students attending an accredited 
law school in Kansas may be enrolled as Student Associates and will be fur- 
nished with the JOURNAL at® a fee which shall from time to time be fixed by 
the Executive Council. 


SECTION II—Annual Meeting 


The program at the annual meeting of the Association shall be arranged by’ 
the Program Committee. At each annual meeting of the Association the presi- 
dent shall deliver an appropriate address. Roberts Rules of Order shall govern 





2. Omitted: “be as follows”. 

3. Omitted: “-treasurer”. 

4. Omitted: “year’s”. 

5. Omitted: “of the University of Kansas Law School and Washburn University Law 
School”. 

6. Omitted: “$1.50 per year”. 

7. 


Omitted: “ a committee of not less than five members designated by the Executive 
Council”. 
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the conduct of the proceedings, except as to matters otherwise controlled by the 
rules and order of business adopted at the annual meeting. 


SECTION III—Duties of Officers of the Association 


8Each officer of the Association shall perform the duties? ordinarily ascribed 
to his office, together with’® those prescribed'' in the Constitution’? and By- 
Laws or requested by the Executive Council. 

The president shall preside at all meetings of the Association, and shall, 
ex officio, be chairman of the Executive Council. 


The president-elect shall attend all meetings of the Council; shall familiarize 
himself with the personnel and work of the various committees and of this 
Association in general; shall be ready to counsel with the president on matters 
affecting the future of this Association;!* shall otherwise prepare himself for 
assuming the presidency of this Association at the proper time; and shall, in 
the absence of the president, preside at meetings. He shall, during his term of 
office, supervise and carry forward the membership work of the Association. 


The vice president shall preside when both the president and president-elect 
are absent. 


The secretary-treasurer shall keep a record of all proceedings of the Associa- 
tion, conduct correspondence of the Association, have printed and issue com- 
mittee reports, and keep an account of all funds of the Association.* He shall 
make an annual financial report which shall be examined and audited by a 
certified or licensed public accountant as of May 1st each year. At the will of 
the Executive Council, the executive secretary shall perform any duty of the 
secretary-treasurer. The execute secretary shall have charge of the office of 
the Association under the direction of the officers and of the Executive Council. 


SECTION [V—The Journal 


The JOURNAL of the Bar Association of the State of Kansas shall be con- 
ducted by a Board of Editors which shall consist of at least eight members to be 
appointed by the Executive Council. The Editor-in-Chief shall be designated by 
the Council and shall hold office at its pleasure. The receipts derived from 
advertising, JOURNAL sales, and any other source, shall be turned over to the 
executive secretary’? of the State Bar Association and all costs of publication 
and other necessary expenses shall be paid by the executive secretary.’ 





8. Omitted: “All officers”. 

9. Omitted: “usually performed by such officers”. 
10. Omitted: “such duties as are”. 

11. Omitted: “by”. 

12. Omitted: “or”. 

13. Omitted: “and”. 

14. Omitted: “The Secretary-Treasurer’s”. 

15. Omitted: “-treasurer”. 
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SECTION V—Committees 


161, Classification of Committees. The classes of committees of the Associa- 
tion shall be: 

(a) Standing Committees. Standing committees created by the By-Laws for 
the investigation and study of matters relating to the accomplishment of the 
general purposes, businesses and objects of the Assoctation of a continuous and 
recurring character within the limitation of the powers conferred. 

(b) Special Committees. Special committees created by resolution of the 
Executive Council and defining the powers and duties of such committees to 
investigate and study matters relating to specific purposes, business and objects 
of the Association of an immediate or non-recurring character. The life of any 
spectal committee is until the end of the annual meeting following its creation 
unless continued by action of the Association upon recommendation of such 
committee. 

(c) Advisory Committees. Advisory committees created by the Executive 
Council and associated with any standing or special committee of the Associa- 
tion for the purpose of enabling such standing or special committee to have the 
advice and opinion of a cross-section of the members of the Association. An 
advisory committee shall function under the direction and supervision of the 
committee to which it is related. 

2. Appointment; Chairman; Vacancies. Unless otherwise stated in the pro- 
vision creating a committee, appointment of members to serve on committees 





16. Omitted: “The following standing committees shall be appointed annually by the 
president, each to consist of the number of members designated, to serve, 
except the Historical Committee, for the year ensuing and until their 
respective successors are appointed. The term of office for members of 
the Historical Committee shall be five years. The president of the As- 
sociation shall designate the chairman of the several committees at the 
appropriate times and shall notify each committee member of his appoint- 
ment. 

. Committee on prospective legislation. 

Committee on amendment of laws and uniform legislation. 

Professional Ethics. 

Memorial Committee. 

. Committee on Legal Education and Admission to the Bar. 

Committee on Local Bar Associations. 

Committee on Membership. 

Program Committee. 

Historical Committee. 


In addition to the aforesaid standing committees, the president shall 
appoint such special committees as the Executive Council may authorize 
and such committees shall perform the duties prescribed by the Execu- 
tive Council. A majority of the members of any committee shall con- 
stitute a quorum. Each of such standing committees may meet on the 
call of its chairman at such place and time as the chairman shall designate. 
Each committee shall make a report in writing and shall place it on file 
with the secretary-treasurer at least twenty-five days in advance of the 
annual meeting.” 


PRENAYVAYNE 
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shall be made by the president. The chairman of every committee shall be 
designated annually by the president. In the event of the resignation, death or 
disqualification of any member of any committee, the president shall appoint a 
successor to serve for the unexpired term. 

3. Number of Members and Tenure. The number and tenure of members 
of the committees of the Association shall be: 


(a) Standing Committees. Unless the By-Laws otherwise specifically pro- 
vide, each standing committee shall consist of such number as the president 
shall designate, each of whom shall serve until the adjournment of the third 
annual meeting following his appointment and until his successor is appointed; 
provided that in the original appointment of each committee under this pro- 
vision the president shall designate approximately one-third to serve until the 
adjournment of the first annual meeting following their appointment, approx- 
imately one-third to serve until the adjournment of the second annual meeting 
following their appointment, and approximately one-third to serve until the 
adjournment of the third annual meeting following their appointment, but 
thereafter successors shall be appointed for a term of three years. 

(b) Special Committees. Each special committee shall consist of a chairman 
and four other members, unless a different number be designated by the resolu- 
tion creating it, and each member shall serve until the adjournment of the next 
annual meeting following his appointment. 

(c) Advisory Committees. The number of members to each advisory com- 
mittee shall be designated by resolution creating it and each member shall serve 
until the adjournment of the annual meeting following his appointment. 

4. Meetings and Quorum. Meetings of each committee shall be held upon 
call of its chairman. A majority shall constitute a quorum. Each committee 
shall make a report in writing and shall place it on file with the executive secre- 
tary on or before April 1st each year. 

5. Designation of Standing Committees. There shall be the following 
standing committees: 

(a) Committee on Prospective Legislation. 

(b) Professional Ethics Committee. 

(c) Memorial Committee. 

(d) Committee on Legal Education and Admission to the Bar. 
(e) Committee on Local Bar Associations. 

(f) Committee on Membership. 

(g) Program Committee. 

(4) Historical Committee. 

(4) Committee on Public Relations. 

6. Jurisdiction of Standing Committees. 

(a) Committee on Prospective Legislation. This committee shall consider 
and report on all matters pertaining to amendment of laws and new legislation. 
In addition, it shall endeavor to sceure the enactment of legislation approved by 
the Association and recommended by it, and shall cooperate with the members 
of the National Conference of Commissioners on Uniform State Laws im secur- 
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ing the adoption im this state of the acts recommended by the Conference and 
approved by the Association. 

(b) Professional Ethics. This committee shall formulate and recommend 
standards and methods for the effective enforcement of high standards of ethics 
and conduct in the practice of law as a profession; develop and recommend. 
improved disciplinary methods and procedures and cooperation with the dis- 
ciplinary tribunals or committees established by courts or other public authority 
and cooperate and work with the American Bar Association committees created 
for the same purpose. Such committee shall also investigate complaints and 
make recommendations as to proper action thereon. 

(c) Memorial Committee. It shall prepare, or cause to be prepared, a fitting 
minute or memorial upon the death of a member of the Association. Such min- 
ute or memorial shall be gwen at the annual meeting or a special meeting 
called for such purpose. A copy thereof shall be printed in the next issue of the 
Journal. 

(d) Committee on Legal Education and Admission to the Bar. This com- 
mittee shall consider and report on all matters relating to legal education and 
admission to the bar. It has the duty of examining all proposals for changes 
in rules affecting such. It shall cooperate with the Supreme Court and the Board 
of Bar Examiners in such matters. 


(e) Committee on Local Bar Associations. The committee shall encourage 
the formation of local bar associations throughout the state. It shall assist in 
whatever way possible, and shall maintain a list of member speakers and topics 
for appearance at such local meetings. 

(f) Committee on Membership. This committee shall encourage desirable 
applications for membership and shall formulate and recommend plans for 
maintaining and increasing membership. Such committees shall consist of such 
number as shall be designated by the president. 

(g) Program Committee. This committee shall be charged with the prepara- 
tion of the program for all meetings of the bar. 

(h) Historical Committee. The committee shall preserve or cause to be pre- 
served the records of the Association, and shall from time to time prepare his- 
torical sketches of the accomplishments of the Association or outstanding ac- 
complishments of any of its members. These sketches shall be published in the 
Journal. 

(4) Committee on Public Relations. The committee shall prepare and present 
to the Executive Council plans for advancing public acceptance of the objects 
of the Association. The committee shall have the resopnsibility of giving effect 
to such plans as are approved by the Exceutive Council. 


SECTION VI—Meetings of Executive Council 


The Executive Council shall meet during the recess of the Association upon 
the call of the'’ president or upon a written call signed by a majority of the 
members of the Executive Council at such times and places as may be designated 
in the call. 
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SECTION VII—Code of Ethics 


Membership in this Association, in addition to other requirements, shall carry 
with it the obligation of each member to subscribe to and carry out in his pro- 
fessional life the Code of Ethics adopted by the Asscoiation for the guidance 
of its members, and violation of the provision of such code shall be followed 
by suspension or expulsion of the offending member as may be determined by 
the Executive Council. 


SECTION VIII—Violation of Code of Ethics; Procedure 

The Executive Council shall constitute a court before whom shall be tried 
any member accused of violating the Code of Ethics, and procedure before such 
tribunal shall be such as it may prescribe by rule, of which the accused shall 
have due notice. A majority of such Council as constituted shall be sufficient 
to pronounce judgment. Complaints may be entertained by the Executive 
Council when presented by any member of the Association or the Council itself 
may require the executive secretary of the Association to prefer charges, in which 
event the Council shall designate one or more members of the Association to 
prosecute the charge. In the event any member is suspended or expelled by the 
decision of the Executive Council he shall forthwith surrender his certificate of 
membership. 


SECTION I[X—Fiscal Year; Payment of Dues 


The fiscal year of the Association shall correspond to the calendar year and 
dues shall be payable in advance. 


SECTION X—Payment of Expenses 


The Executive Secretary'® of the Association, within the limits of the budget, 
is authorized to pay such expenses as are necessarily incurred in carrying on the 
activities of the Association.'? 


SECTION XI—Repeals and Effective Date 


All By-Laws of the Association heretofore existing are hereby repealed and 
the provisions hereof shall be in full force and effect from and after the date 
of their adoption by the Association. 


RECOMMENDATIONS OF COMMITTEES 


Following the precedent established in 1950 (see May, 1950 Journal, pages 
322-324) recommendations contained in Committee Reports for consideration 
at the annual meeting in Kansas City on May 23 and 24, 1952 have Seen ex- 
cerpted and are presented in condensed form in order that they may be con- 


17. Omitted: “chairman”. 

18. Omitted: “-treasurer”. 

19. Omitted: “, including actual hotel and traveling expense incurred by the officers, 
Executive Council and committees of the Association, and including the 
necessary stenographic expense incident to the conduct of the affairs of 
the Association”. 
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sidered by the members of the Association prior to the meeting. Recommenda- 
tions received by April 15, 1952 are presented as follows: 


CIVIL PROCEDURE IMPROVEMENT 


The Committee on Prospective Legislation, after considering many matters 
relating to the civil procedure and related subjects, will recommend: 

(1) That every mandate heretofore made by this Association, relating to 
the improvement of civil procedure and the taking of depositions, be made a 
continuing mandate to educate and encourage the bench and bar of Kansas to 
modernize its civil procedure in conformity to that of the federal court and of 
surrounding states. 

(2) The amendment of the statute (G. S. 1949, 60-715), relating to the 
compensation of cross demands, to provide that “a defendant shall not be barred 
by any statute of limitations from setting up against the plaintiff and recovering 
on any claim the defendant may have against the plaintiff arising out of the 
contract, transaction or occurrence set forth in the petition as the foundation 
of the plaintiff's claim, and the time of filing of the cross-petition containing 
such claim by the defendant shall relate back to the time of the filing of the 
plaintiff's petition.” 


COURT FORMALITY 


The Committee on Uniform Court Formality will recommend changes in 
Rules 6, 9, 11, 15, 16, 23 and 25 of the “Formalities Detailed” on pages 206 
to 208, inclusive, of Volume 19 of the Journal (February, 1951), as follows: 

(1) Rule 6: Courts should not appear to give special or personal attention 
to any trial or proceeding, in contrast to a judicial consideration in orderly se- 
quence. On all Court days all matters to be considered by the Court on such 
day shall so far as is reasonably possible be disposed of in order without delay 
or interruption, excepting regular recess periods, until all of such day’s work 
has been completed.’ Lawyers and litigants shall conform themselves to the 
Court and its orderly procedure, and both attorneys and the Court shall be 
considerate of the other's convenience having due regard for the dignity of the 
Court and good procedure. 

(2) Rule 9: Lawyers shall address the Court from position at the counsel 
table, except when making a summation of the case to the Court after the con- 
clusion of evidence or in making other lengthy arguments, in which case a 
lawyer may address the Court from a position between the counsel table and the 
bench, if desired. 

(3) Rule 11: Lawyers shall? examine witnesses from a position at the coun- 


1. Omitted: “After recessing for want of further business immediately ready, the 

Court shall not again be reconvened for that day. This, to the end that 
lawyers and litigants shall conform themselves to the Court and its 
orderly procedure, and not otherwise”. 
“stand at the counsel table while examining witnesses, except when 
handling exhibits, but exceptions as to standing may be made in the 
Court’s discretion, on account of advanced age, physical disability or 
unusually long or technical examinations”. 
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sel table, except when handling exhibits, unless a lectern is provided by the 
Court, in which case the examination shall be either from said position at the 
counsel table or from the lectern. Lawyers may either stand while examining 
a witness from the counsel table or remain seated there. In no case shall a 
lawyer crowd the witness stand in examining a witness, except when handling 
exhibits. 

(4) Rule 15: All lawyers’ and court officers‘ shall wear coats while in 
attendance upon the Court, provided judicial discretion may be exercised other- 
wise in extreme situations. 

(5) Rule 16: Lawyers shall advise their clients and witnesses of the formali- 
ties of the Court and seek their full cooperation therewith.’ 

(With suggested change in Rule 15 it is not contemplated that lawyers try 
to get clients and witnesses to wear coats, but some advice to clients and wit- 
nesses as to general formality, might still be advisable). 

(6) Rule 23: ‘It is recommended that the Judge wear a robe while con- 
ducting jury trials and at any other sessions deemed appropriate by him, pro- 
vided judicial discretion may be exercised otherwise in extreme situations. 

(7) Rule 25: Smoking shall not be permitted in the courtroom during ses- 
sions.’ 


JUDGE'S RETIREMENT 


The Committee on Selection, Tenure and Retirement of Judges will recom- 
mend that the Kansas legislature enact the proper enabling legislation which 
will permit the state of Kansas to supplement judge’s retirement benefits under 
the Federal Social Security Act pursuant to the 1951 Kansas enabling statute 
(G. S. 1951 Supp. 40-2301 to 40-2309) and that the state’s supplementary 
retirement plan provide: 

(1) For yearly benefits upon retirement up to 80% of a year’s salary at 
the time of retirement, the amount to be determined by years of service. 

(2) Contain provisions for the involuntary retirement of judges for reason 
of physical or mental disabilities, with retirement benefits based on the number 
years of service. 

(3) Permit the Supreme Court to determine fitness of judges, when prop- 
erly challenged, as to physical or mental disabilities. 

A further recommendation will be that the Association actively seek the adop- 
tion of the above measure and that it “be included in and advocated by our 
public relations program with the view of obtaining wide spread support for 
its enactment into law.” 





3. Omitted: “, litigants”. 

4. Omitted: “, including jurors”. 

5. Omitted: “, thereby avoiding embarrassment to Courts and laymen as well”. 

6. Omitted: “When upon the Bench in any county seat or city having a population of 


3,000 or more the Judge shall wear a robe, and in all county seats having 
a lesser population”. 


7. Omitted: “or recesses”. 
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JUDGE'S SELECTION AND TENURE 


The Committee on Selection, Tenure and Retirement of Judges and the 
Committee on Prospective Legislation have approved, in substance, the Amer- 
ican Bar Association plan for the selection and tenure of Justices of the Su- 
preme Court and Judges of the District Court. The recommendations will 
set forth the following features: 


1. The appointment by the Governor of a judicial nominating commission 
to be charged with the duty of nominating three candidates for each vacancy 
occurring on the Supreme Court, the commission to consist of five members, 
three lawyers and two laymen. A similar commission for each of the state’s 
judicial districts which shall be charged with the duty of recommending three 
candidates for each vacancy occurring in each of the districts of the state. The 
commissions shall certify the names thus nominated to the final appointing 
authority, which shall be the Chief Justice of the Supreme Court of the State 
of Kansas. It shall be the duty of the Chief Justice to fill each vacancy by 
appointing one of the candidates from the candidates certified by these com- 
missions. 

2. That an incumbent appointee at the expiration of his term be required, 
if he desires to retain the office, to run against his record without opposing 
candidate, the incumbent judge or justice to appear on the ballot in a question: 


Te eiinibicninninnnnenunnel be retained as Judge Of.................-..-..-cc--s--cseceeeee 
Judicial District?”, or, “Shall..................-..scscseee sees be retained as a Justice of 
the Supreme Court, Position No............. ” 


It will also be recommended that such measures as would tend toward the 
obtaining of these objectives be given consideration by the proper committee 
or committees of this Association and “that the legislative committee of this 
Bar Association be charged with the duty of securing the enactment into law, 
the ‘American Bar Association’, plan for Selection and Tenure of Judges and 
an adequate retirement pay plan for our judiciary.” 


LEGAL EDUCATION AND ADMISSION 


The Committee on Legal Education and Admission to the Bar has held two 
meetings during the year and will recommend the application of higher re- 
quirements for admission to the Bar in Kansas. The comprehensive report of 
this Committee recites the reasons for the postponement of the effective date 
of the 1936 ruling of the Kansas Supreme Court that candidates for admission 
to the Bar be required to have a collegiate degree as well as a law degree. 


The Committee also considered the problem of what to do with the proposed 
extra year and resolved that it should be used basically to add a fourth year of 
college with an option of counting fifteen hours of law towards a college de- 
gree in the senior year of college and the continuation of the present practice of 
permitting candidates to shorten the number of calendar years by their at- 
tendance at regular summer school sessions. 
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The Committee will ask that the Association transmit its recommendations 
to the Kansas Supreme Court with the purpose of having the Court issue orders 
to put them into operation at such time or times as the Court may deem wise. 


TITLE STANDARDS 


A number of questions were submitted to, and have been considered by, the 
Committee on Standards for Title Opinions. Those questions which come within 
the scope of the proper functions of the Committee and upon which the Com- 
mittee is in agreement will be submitted at the annual meeting. Many members 
of the Bar Association who are not members of the Committee have been asked 
for opinions and the conclusions reached by the Committee on the first three 
questions were almost unanimously approved by the non-members. These 
standards will be recommended for adoption at the annual meeting. The re- 
maining questions will be submitted merely for the purpose of bringing them 
to the attention of the membership. The questions considered are as follows: 

1. Does a separate acknowledgment by husband and wife on a deed raise 

a presumption of invalidity? 
Answer [Recommended for Adoption]: No. 


2. What requirement should be made in cases where a guardian ad litem 
is not appointed in the case of the sale of real estate by the guardian? 

Answer [Recommended for Adoption]: None, unless the guardian has an 
adverse interest in the land or the land is a homestead (see 164 Kans. 
179). However, one member of the committee is of the opinion that 
the appointment should be made in every case. 


3. Should abstracts which are all or in part hand written be rejected merely 
because they are not all typewritten? 

Answer [Recommended for Adoption]: No, unless the abstract is illegible 
and in such physical condition that careful examination is precluded. 


4, (Relating to 1951 H.B. No. 492; L. 1951, Ch. 346; G. S. 1951 Supp. 
59-2286—[termination of joint tenancy] ): Can the legislature by this 
act reduce the period of time from one year to about 60 days? Also, is 
one who purchases a joint tenancy title, or property held in joint tenancy 
within a year after the death of one of the joint tenants, a purchaser 
in good faith? 

Answer: The Committee was not in agreement regarding this question. The 
majority felt that the legislature could reduce the period of time from 
one year to 60 days and that a purchaser should require a showing that 
the joint tenancy had not been terminated by: 

(a) A joint will 
(b) An unrecorded deed by one party 
(c) A contract to sell executed by one party. 


5. An abstract shows a defective proceeding relating to the sale of a minor’s 
interest in real estate. Subsequently, and before reaching his majority, 
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the minor joins with the remaining owners in the execution of a general 
warranty deed. Showing is made by affidavit that the minor lived, and 
was mentally competent, during and subsequent to the statutory time 
after reaching his majority in which to disaffirm the deed. Should the 
title be passed? 


Answer: A majority of the Committee answered this question “Yes”, the 
remaining members felt that a quiet title action should be required. 


6. It is a matter of common knowledge that in most cases of joint tenancy 
a gift has been made. What showing, if any, should be required with 
reference to a possible gift tax lien? 


Answer: The Committee was not in agreement regarding an answer to this 
question. Some felt that no showing would be necessary in view of the 
ten year limitation (see Section 86.35 Regulations 108) or if property 
has been sold by donee to a bona fide purchaser for full and adequate 
consideration, otherwise, information regarding gifts by donor should 
be required. 


Federal Gift Tax Regulations (86.36) make provision for the issuance by 
the Commissioner of Internal Revenue of “his certificate releasing any and all 
property from the lien imposed thereon”, upon proper application and showing. 


One member points out that the essential elements for a bona fide purchase 
of realty are (1) full and adequate consideration, (2) purchase in good faith, 
and (3) absence of actual or constructive notice of outstanding claims. 


Generally the Committee approved the report of the Committee of the 
Southwest Kansas Bar Association [see February, 1952, JoURNAL, pages 242 
and 243] relating to the Constructive Service Act enacted by the 1951 Legis- 
lature [L. 1951, ch. 349; G. S. 1951 Supp. 60-2525, 60-2526, 60-2527], 
however, the consensus was that the Committee would not recommend adoption 
of standards in regard to this Act. 


HISTORICAL MATERIAL 


The Historical Committee will mention twenty-nine sources of material in 
its report of progress and will recommend that the work of the Committee be 
continued. 


JUNIOR BAR SECTION 


In its report to the annual meeting of the State Association, the Junior Bar 
Section will mention the fact that the Section was very well represented on the 
various committees of the State Association during the current year. It will 
recommend that each committee of the State Association contain one or more 
lawyers who are members of the Junior Bar Section in order to develop a bet- 
ter sense of responsibility toward the activities of the State Association. 
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RELATIONS WITH ABSTRACTERS 


The Committee on Relations With Abstracters in its report will mention 
the excellent relations and cooperation between abstracters and attorneys. The 
Committee will suggest: (1) The exchange of speakers between this Asso- 
ciation and the abstracters at each annual meeting of the two organizations as 
proposed by the abstracters; and (2) a study of the encroachments of title in- 
surance upon the field of abstracting and conveyancing in cooperation with the 
abstracters through the Committee on Prospective Legislation. The Committee 
will recommend that its work be continued and that the Association cooperate 
more actively with the abstracters for the purpose of improving conditions 
affecting both professions. 


UNIFORM COMMERCIAL CODE 


The Committee on Uniform Commercial Code Study will report on the 
delay in completion of the proposed commercial code by the Commissioners on 
Uniform State Laws and the American Law Institute and the fact that copies 
of the draft were not received before 1952. In consequence, the work of this 
Special Committee is not completed and the Committee will recommend that 
it be continued for another year for the following purposes: (a) Further study 
of the Code; (b) keeping this Association posted on the reception that the 
Code is receiving at the hands of the legislatures of the larger commercial 
states; and (c) making plans for presentation of the Code to the Kansas legis- 
lature pursuant to the wishes of this Association. 


KW KW 





Attend Your 
ANNUAL MEETING 


In Kansas City, Kansas 
MAY 23-24, 1952 


Action on Proposed Amendments to Constitution and By-Laws to be Taken 
Friday Morning, May 23, 1952 (See Pages 317 to 328). 


Preliminary Announcements of Meetings of Associated Organizations and 
Programs Appear on Pages 355 to 359, inclusive. 
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LAW LISTS APPROVED BY A.B.A. COMMITTEE 


The following publishers of law lists and legal directories have received from 
the Standing Committee on Law Lists of the American Bar Association certifi- 
cates of compliance with the Rules and Standards as to Law Lists, as to their 
1952 editions. 

The Lists are printed herein as a service to the members of this Association. 


COMMERCIAL LAW LISTS 


A.C. A.List (October, 1951-1952 Edition) 
Associated Commercial Attorneys List 
165 Broadway 
New York City 6 


American Lawyers Quarterly 
The American Lawyers Company 
1712 N.B.C. Building 
Cleveland 14, Ohio 


B. A. Law List 
The B. A. Law List Company 
161 West Wisconsin Avenue 
Milwaukee 3, Wisconsin 


Clearing House Quarterly 
Attorneys National Clearing House Co. 
1645 Hennepin Avenue 
Minneapolis 3, Minnesota 


The Columbia List 
The Columbia Directory Company, Inc. 
320 Broadway 
New York City 7 


The Commercial Bar 
The Commercial Bar, Inc. 
521 Fifth Avenue 
New York City 17 


C-RC Attorney Directory 
The C-R-C Law List Company, Inc. 
50 Church Street 
New York City 7 


Forwarders List of Attorneys 
Forwards List Company 
38 South Dearbon Street 
Chicago 3, Ilbinois 


The General Bar 
The General Bar, Inc. 
36 West 44th Street 
New York City 18 


International Lawyers Law List 
International Lawyers Company, Inc. 
33 West 42nd Street 
New York City 18 


The National List 
The National List, Inc. 
75 West Street 
New York City 6 


Rand McNally List of Bank Recommended 
Attorneys 

Rand McNally & Company 

536 South Clark Street 

Chicago 5, Illinois 


Wright-Holmes Law List 
Wright-Holmes Corporation 
225 West 34th Street 
New York City 1 


GENERAL LEGAL DIRECTORY 


Martindale-Hubbell Law Directory 
Martindale-Hubbell, Inc. 
One Prospect Street 
Summit 1, New Jersey 


GENERAL LAW LISTS 


American Bank Attorneys 
American Bank Attorneys 
18 Brattle Street 
Cambridge 38, Massachusetts 


The American Bar 
The James C. Fifield Company 
121 West Franklin 
Minneapolis 4, Minnesota 


The Bar Register 
The Bar Register Company, Inc. 
One Prospect Street 
Summit 1, New Jersey 


Campbell's List 
Campbell’s List, Inc. 
905 Orange Avenue 
Winter Park, Florida 


Corporation & Administrative Lawyers 
Directory 
Central Guarantee Company, Inc. 
141 Jackson Boulevard 
Chicago 4, Illinois 
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GENERAL LAW LISTS (Continued) 


International Trial Lawyers 
Central Guarantee Company, Inc. 
141 West Jackson Boulevard 
Chicago 4, Illinois 

The Lawyers Directory 
The Lawyers Directory, Inc. 
916-917 Union Central Building 
Cincinnati, Ohio 

The Lawyers’ List 
Law List Publishing Company 
111 Fifth Avenue 
New York City 3 


Russell Law List 
Russell Law List 
10 East 40th Street 
New York City 16 


INSURANCE LAW LISTS 


Best’s Recommended Insurance Attorneys 
Alfred M. Best Company, Inc. 
75 Fulton Street 
New York City 7 


The Insurance Bar 
The Bar List Publishing Company 
State Bank Building 
Evanston, Illinois 


The Underwriters List 
Underwriters List Publishing Company 
519 Main Street 
Cincinnati, Ohio 


PROBATE LAW LISTS 


Recommended Probate Counsel 
Central Guarantee Company, Inc. 
141 West Jackson Boulevard 
Chicago 4, Illinois 


Sullivan’s Probate Directory 
Sullivan’s Probate Directory, Inc. 
84 Cherry Street 
Galesburg, Illinois 


STATE LEGAL DIRECTORIES 
The following state legal directories pub- 
lished by 

The Legal Directories Publishing Com- 
pnay, 1072 Gayley Avenue, Los Angeles 
24, California: 
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Delaware-Maryland-New Jersey Legal Di- 
rectory 

Florida-Georgia Legal Directory 

Illinois Legal Directory 

Indiana Legal Directory 

Iowa Legal Directory 

Kansas Legal Directory 

Missouri Legal Directory 

Mountain States Legal Directory (for the 
States of Colorado, Idaho, Montana, New 
Mexico, Utah and Wyoming) 

Ohio Legal Directory 

Oklahoma Legal Directory 

Pacific Coast Legal Directory (for the 
States of Arizona, California, Nevada, 
Oregon and Washington) 

Pennsylvania Legal Directory 

Texas Legal Directory 

Wisconsin Legal Directory 


FOREIGN LAW LISTS 


Canadian Credit Men’s Commercial Law 
and Legal Directory 
Canadian Credit Men’s Trust Associa- 
tion, Ltd. 
456 Main Street 
Winnipeg, Manitoba, Canada 


Canadian Law List 
Cartwright & Sons, Ltd. 
24 Adelaide Street, East 
Toronto, Ontario, Canada 


Empire Law List 
Butterworth & Co. (Publishers) Ltd. 
4, 5 and 6 Bell Yard, Temple Bar 
London, W. C. 2, England 


The International Law List 
L. Corper-Mordaunt & Company 
Pitman House 
Parker Street 
London, W. C. 2, England 


Kime’s International Law Directory 
Kime’s International Law Directory, Ltd. 
4 New Zealand Avenue 
London, E. C. 1, England 





ILLEGAL PRACTICE OF LAW 


ILLEGAL PRACTICE OF LAW* 


By G. CLAY BAKER 
Of the Topeka, Kansas, Bar 


We of the Bar, in the matter of unauthorized practice of the law, have been 
turning our backs on our responsibility to the public and to ourselves. 

The various trades have prescribed certain training and qualifications as re- 
quirements to engaging in the certain trade or vocation. In the case of at least 
most of the trades, it must be said that the public has benefited thereby. Like the 
various trades, the Bar has fostered certain eligibility requirements to engage in 
the practice but unlike the various trades or crafts, the Bar has stopped at setting 
up eligibility requirements. It has done very little in the past to answer to its 
further responsibility of enforcing eligibility requirements and thus protecting 
the public and itself from the damage that may result. 

Has it not been to the public interest that it can turn to a licensed plumber 
and electrician. I had a client out in a nearby rural area who had a house mod- © 
ernized by one of those builders who came out of war time conditions. When he 
got through, the flushing of the stool in the bathroom was carried back in the 
line intended to convey drinking water. The whole job when completed by 
this so called craftsman could aptly be described as a “hell of a mess”. 

Thanks to the plumbers and electricians they have seen to it that in the li- 
censed area where they have a say, there have not only been rules and regula- 
tions protecting the public from what happened to my friend in the rural area, 
but they have seen to it that enfrocement has pertained to the benefit of the 
public and the trade. 

What I have said about plumbers and electricians, I could more emphatically 
say of the medical profession and many other groups. 

Illustrative of what is going on in the field of illegal prcatice of law, let me 
give you just a few examples I have run on to. 

1. I had a client come to my office advising that a clerk in a building and 
loan of this city recommended his taking a survivorship deed and he asked my 
advice. I asked him about the status of his family and property. This sounds 
fictitious but nevertheless, it is true. She was his second wife. He was her sec- 
ond husband. They each had two children by prior marriage. They each had 
an estate comparable to the other. They had concluded that in the event of 
their decease, that each one’s children should have his or her estate preserved to 
them. Of course, I advised the client that to take a survivorship deed would 
serve as an impediment to the sensible plan that they decided on. 

2. I had a client come to my office to inquire about the purport of the 
survivorship deed. After advising him, he told me he thought that was what 
he wanted to do and that he was going to the Register of Deeds office for that 
purpose. I explained to him that the Register of Deeds would not take care of 
this for him but he replied by saying that I was in error because he had friends 
who had gone to the Register of Deeds for that purpose. I learned that the 


*Part of an address given before the 47th Annual Meeting of the Topeka Bar Association, March 29, 1952. 
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Register of Deeds had made a practice of preparing survivorship deeds for a 
charge of $5.00. I advised the president of our local bar and that procedure 
was immediately corrected. 

3. I had a client whose mother passed on leaving her a piece of real estate. 
Administration proceedings were started and I advised her not to sign any 
contract for sale wtihout my approval of the contract or my writing the con- 
tract for her. I happened to be out of town one day when a real estate dealer 
urged her to sign a contract which he had prepared. She tried to contact me, 
not being able to do so, finally let the real estate dealer prevail upon her to 
sign a contract, warranting title at that time and giving immediate possession, 
neither of which she was able to do. In addition to this, the contract generally 
was very poorly drawn and the purchaser wanting to withdraw from the deal 
took advantage of the inability of my client to avoid the contract. 

4. I had a file which revealed an opinion letter from a lay adjuster to an 
insurance company, citing Kansas decisions and giving in effect a legal opinion 
on the case which was completely erroneous. The file came to us by virtue 
of a suit being brought. We paid off. 


But I need not take your time to cite instances within my experience for most 
of you know of many of these. 

I have often asked myself why is it so many people will seek the advice of 
their banker, mere clerks in financial institutions, their best friends or even 
resort to “barbershop law” in preference to counseling with those who have met 
certain established requirements to engage in the practice of law. 

To answer this question, one necessarily gets into the field of public relations 
where again I think we have been very lax. We are now, however, trying to 
improve our public relations. There necessarily will be some trial and error. 
I would admonish you not to refuse to support the present program on public 
relations just because you might have a different idea on the approach to be 
made. Let us be of a mind and a disposition to lend our cooperation. 

It is my judgment that the public doesn’t realize that lawyers can and will 
counsel with them about their problems to the end of keeping them out of liti- 
gation and difficulty. The people should be brought to understand that more 
and more results in this field are accomplished in the law offices. Why? Because 
the lawyer considers the interest of the client first and he understands what it 
takes to avoid legal difficulties. The fact that so many people don’t look upon 
the lawyer as a means of prevention of legal difficulties rather than one limited 
to the handling of his matters after complications have arisen is one of the 
main reasons it seems to me that advice is so much sought from those not li- 
censed in the practice. 

I wonder how many of you realize that a few years back because of activities 
of the Missouri Bar adjusting agencies left the field of personal injury and 
property damage claims and that following this in Kansas, certain large lay 
adjusting agencies confined themselves almost entirely to direct assured losses 
leaving to the legal profession the matter of property damage and personal in- 
jury claims as involving the practice of law, but that recently this is being re- 
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versed and that now lay adjusting agencies are flocking into this state who 
openly solicit business away from law offices by mail or otherwise. A solicita- 
tion of a type that would be grounds for disbarment of a member of the legal 
professions. Here is a movement that not only involves a principle of illegal 
practice of the law but which can very well propagate against the thought of 
a claimant having counsel and advice of some lawyer in whom he could right- 
fully repose trust and confidence. 

The American Bar in 1938 adopted an agreement reached in conference 
with a special committee representing all types of interests on the part of in- 
surance companies and lay adjusters. It is there conceded that in those claims 
against the company by virtue of contract relationship that the company is 
privileged to discuss the merit of the claim and to settle it. Further, it is con- 
ceded that in the case of third party claims in tort, the company has the right 
to discuss with the policyholder or the claimant the merit of the claim and to 
settle it but that the companies or their representatives will not advise the claim- 
ant as to his legal rights. 

The companies or their representatives will not advise claimants to refrain 
from seeking legal advice. 

Likewise in other fields the American Bar has conferred and in agreement 
with interested parties has set up certain general principles particularly in the 
case of real estate transactions. It has pointed out that in the final analysis local 
conditions call for a responsibility of local Bars. The report from the joint con- 


ference of Lawyers and Realtors appointed by the American Bar Association 
and the National Association of Real Estate Boards made January 1, 1952, 


contains this statement: “. . . local conditions and practices made it imprac- 
tical to word a specific statement of principles.” In general the statement of 
principles provides that the Realtor shall not practice law or give legal advice 
directly or indirectly and shall not prevent or discourage any party to a real 
estate transaction from employing the services of a lawyer. 

Now, I said at the outset that the Bar has turned its back on the illegal prac- 
tice of the law. That statement pertains to the past. The Bar more and more is 
becoming attentive to the question of its integrity, its abilities to serve the public 
and its public relations. It seems to me that our officers are charting a course we 
should support particularly our State Bar on this matter of illegal practice. I 
believe that everyone who knows Jim Smith will agree with me on the statement 
that when he is assigned a task, he develops an intelligent, well thought out 
approach to its solution. I have asked Jim’s permission to quote from a speech 
he made before the Southwest Bar. It gives you an insight into the thinking of 
our State Bar Committee. 

“We must come out of the cloistered seclusion of our hermitage and sell— 
to put it crudely—-sell the public on the value of the services of a lawyer—and 
that will be to the advantage of the public as well as our profession. No one 
can rightly criticize the resort of the uninformed person to a realtor, a banker or 
an insurance company or adjuster if the bar has failed to inform the public as 
to what legally can and cannot be done in the affairs of life, and of the pit-falis 
awaiting it in the services of the unqualified and unskilled. We can no longer 
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hide ourselves in the dignified solemnity of our libraries, and expect the public 
to beat a path to our doors looking for advice—unless we have told the public 
what can be done for it—who can do it properly—and that it can be done 
within reason, quickly and economically. 

“We now have a Public Relations Committee that is forging ahead trying 
to accomplish something along that line—I don’t agree with all they have done 
—but I am very grateful to them for their time and effort—and for the fact 
that they are going ahead regardless of a passive, and sometimes active, resist- 
ance on the part of some members of our Bar. I think they are entitled to our 
continued support and help—I am sure they will welcome constructive 
criticism and suggestion—and I hope that they will not falter in their energetic 
beginning. 

“We must not forget that the legal profession, along with the juveniles, ap- 
parently is judged by the ‘bad ones’ and not the ‘good ones’ who in fact repre- 
sent 99.9 per cent of the whole. We have a juvenile problem in the country. 
And we have a like problem in our profession—as do all other professions and 
businesses. But we, especially, must be alert to our responsibility to the public 
and demand that members of the profession maintain the standards required 
by their oath and their office, or get out. We must be in the forefront of a much 
needed moral reawakening in the whole life of this country. We must be among 
the first to perceive and reject the improper and the immoral in law, in business 
and in social and political developments. 

“With all that, the need will still exist for a continuing fight against the 
practice of law by unauthorized persons—and we should carry it on, bearing in 
mind the public interest, and at the same time educate the public to the dangers 
of such practice. 


“Your Committee on Illegal Practice is functioning and hopes to accomplish 
some worthwhile results in the future. But it cannot do it alone—each of you 
must do your part. The Committee stands ready to take action upon complaints 
made either by individuals or by local bar associations and to assist in the prose- 
cution. It will lend its name for use in the action as a complainant but, and here 
is were you must do your part—the Committee will act only when you have 
supplied it with all the evidence of the illegal practice you complain of in the 
same manner and in the same detail as you could do if you were preparing a 
lawsuit for a client. In other words, the Committee has no facilities nor funds 
for investigation—you know the facts of your compliant—you are on the 
ground—and if you complain you should be able to back up your complaint 
with facts. When you do that, and it appears that your complaint is justified, 
the Committee will do all in its power to assist you. 


“Moreover, your Committee has and will lay bfeore the Attorney General 
such matters of illegal practice as have more than a local effect and seek action 
through that office. 

“Other approaches to the subject are being made which will, we hope, bring 
about effective action and results. 


“Nothing can be done over-night. The problem has been a long time in the 
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making, and it is going to take continuous effort over a period of years to secure 
any appreciable results. 


* * * * * * 


“The very necessity for the general and increasing attention on the part of 
bar associations all over the country to the field of public relations and of un- 
authorized practice of law, should convince any one of us that something is 
radically wrong in our methods and that the administration of justice has not 
kept pace with present day demands. Changes will be made—the people will 
attend to that eventually—if we will not. But, we have a primary responsibility, 
as members of the legal profession, to lead in the search for proper and needed 
changes in methods and practices, and at the same time secure and hold for 
the people the essential protection of human rights which is a fundamental 
principle of our system of justice. We are the legal profession—each of us— 
and, if we are to be worthy of the privileges which we seek to maintain, we 
must not fail to do our individual shares in making our great system of gov- 
ernment work.” 


The report of the Committee on illegal practice of the law made to the State 
Bar is contained in the August, 1951 issue of the State Bar Journal. The Com- 
mittee there urges the use of contempt powers of the court, stating that the 
prevention of the illegal practice of law must be approached only from the 


standpoint of the protection of the public and that assuring protection to duly 
licensed attorneys against so called invasions of their franchises to practice law 
by unauthorized persons is incidental and secondary to the primary purpose of 
protection of the people. It is my judgment that the procedure suggested is a 
proper course to pursue. In a recent Minnesota case set out in the July, 1951 
Unauthorized Practice News published by the American Bar Association, Sylla- 
bus 1 on the opinion reads: 


“1. A proceeding to adjudge a person in contempt of court for the unauthorized 
practice of law—whether such unauthorized practice occurred within or outside 
the presence of the court—is punitive and criminal in its nature and is primarily 
brought in the public interest to vindicate the authority of the court and to deter 
other like derelictions.” 


I think that we should realize that it is incumbent upon the individual mem- 
bers of the Bar and the local Bar associations to ferret out the illegal practices 
leading to irreparable injury to the public and to assist getting the necessary 
information to give basis for proceeding in contempt as suggested by our State 
Bar Committee which has offered its name and its assistance to any such justi- 
fied proceeding. Often I have heard the remark made—Why take a matter up 
with the Bar Association? They won’t do anything about it. . . . I wonder if 
the lack of action on the part of the Bar Association, either local or state, isn’t 
due mainly to the fact that individuals are not willing to give the assistance 
and cooperation necessary. Either the trend will be toward the illegal practice 
of law or toward the curtailment of such practice. This subject should challenge 
particularly the young lawyer and I call it to their special attention. I am not so 
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sure but that the older members of the Bar may be a little prone to “rest on their 


” 


oars. 

After our President asked me to address you on this subject to which, like 
most of you, I had given little attention and knew and still know very little 
about, I was astounded to find in a little search that a number of the states 
have become very active and are really accomplishing things. The trail is being 
blazed and we of Kansas should get in line. 


Let us realize that what is the illegal practice of law must be defined from 
time to time and that the local bar has a responsibility in this. Let us further 
realize that curtailment of illegal practice rests with individual members of the 
local bars. It isn’t something you can “leave to George to do”, nor can you 
pass the buck to the state and American bar. It is our task. We owe it to the 
public and to ourselves. 
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AGGRAVATION OF PRE-EXISTING CONDITIONS 
IN WORKMEN'S COMPENSATION CASES 


By JOSEPH COHEN 
Of the Kansas City, Kansas, Bar 


EpIToR’s NOTE: This paper was delivered before the Central States Conference of the National 
Association of Claimants’ Compensation Attorneys at Wichita, Kansas on March 15, 1952. It takes up 
two phases of the Workmen’s Compensation Law: first, the compensability of injuries arising by 
accident where the trauma or force is from within the body and not without, in the usual sense of 
an accident; and second, the compensability for injuries which result after a person has been awarded 
a permanent partial award of disability but has returned to work in the same or similar occupation 
and is earning as much or more than before the original accident. 

I am not so sure now, as I was when I was first invited to deliver this paper, 
that I have good standing in a group of Claimants Compensation Attorneys. 
Last month I represented an employer in a compensation case on appeal in the 
Kansas Supreme Court, and succeeded in reversing the Compensation Com- 
missioner and the District Court. After you read the decision in the case of 
Thorp v. Victory Cab Company, 172 Kan. 384, you might want to expel me 
from membership in this association. In self-defense, however, I want to state 
that that was the one and only time I have ever represented “the wrong side” 
in an appellate court and one of the very few compensation cases in which I 
have been on the defense, so maybe I can be excused for this one transgression. 

Kansas adopted its first Workmen’s Compensation Act in 1911. Since that 
date our courts have poured forth multitudinous decisions interpreting the same. 

One of the settled principles of Kansas Workmen’s Compensation Law, and 
one to which our Supreme Court has given consistent, liberal adherence, is with 
reference to the compensability of injuries that have merely been the result of 
an aggravation of pre-existing conditions. In line with a very liberal interpre- 
tation, our court has constantly reached out to bring within the purview of the 
act an ever widening number of disabilities suffered by workmen merely be- 
cause they had pre-existing physical or mental conditions which were aggra- 
vated by an accident. 


This subject has interested me so much in workmen’s compensation cases 
that I felt that you would also find it absorbing. A review of some of the lead- 
ing cases on this subject will suffice to show you how vast is this field. Because 
the average layman is unfamiliar with the court’s definition of “accident” under 
the Compensation Act, many an injured workman entitled to recover compensa- 
tion never even consults a lawyer about his case and, too often, when he does 
do so, he may be told he cannot recover because the attorney is not familiar 
with the liberal rules and decisions pertaining to the Act. 

Starting with the famous Gilliland case, 104 Kan. 774, our Supreme Court 
has held that an accident is a sudden, undesigned event, usually of an afflictive 
or unfortunate character, and often accompanied by force. It is not a technical 
legal term with a clearly defined meaning (McCullough v. Liberal Life In- 
surance Company, 125 Kan. 324). 

A different meaning is given to the term in accordance with the conditions 
under which it is to be used. Judge Burch in Gilliland v. Cement Company, 
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104 Kan. 771 (1919) defined “accident” under the Compensation Law as be- 
ing composed of six elements, namely (1) undesigned, (2) sudden, (3) un- 
expected, (4) usually of an afflictive or unfortunate character, (5) time, place 
or circumstance, (6) often accompanied by force. 

It is interesting to note that element 6, force or trauma from without, may 
or may not be present. In other words, it may be from within the body. In 
fact, Judge Burch stated “relating the hemorrhage to physical exertion, rupture 
of the pulmonary blood vessels from within was as distinctly traumatic as if the 
canal had been severed by the violent application of a sharp instrument from 
without.” (Page 773). Hence, this decision, which has been followed in the 
Kansas courts up to the present, recognizes that an accident may be an event 
which occurs within the body, and affects the body, without any definite force 
being applied to the body from without. 

The casualty insurance companies are increasingly becoming aware of the 
fact that the narrow concept of an accident as involving the traumatic force 
from without, is not broad enough. The term “accidental injury” in contra- 
distinction to “injury by accident” is becoming more prevalent. 

An example of the difference between the two concepts will be helpful: 
A man is swinging two dumb-bells. If while he swings them to and fro, one 
should fall and injure his foot, that is an injury by accident. If, however, while 
swinging the dumb-bells, he should feel a sudden pain in his back and it develops 
that he has strained his back, then he would have suffered an accidental injury. 


Regardless of what we call an injury without any apparent traumatic force 
from without, the trend of the decisions is to award compensation to one who 
suffers from an accidental injury as illustrated above. Provided, the injury was 
suffered while the workman was doing his ordinary work at the ordinary place 
and time. 


The word “accident” is not sacrosanct and should not be construed in a 
narrow and confining sense. To do so would defeat the purpose of the Com- 
pensation Act. In Winkleman v. Boeing Airplane Company, 166 Kan. 503 
(1949), it was said: 

“Elements of the word accident must not be construed in a strict and technical 
sense, but in a manner designed to effectuate the true intent and purpose of the 
Compensation Act, namely, that industry shall bear the expense of accidental in- 
jury to workmen occasioned by their employment.” 

The claimant in the Gilliland case was working in a quarry breaking rock 
with a large sledge. He appeared to be in good health. Suddenly, he started 
bleeding profusely from the mouth and nostrils. He collapsed and died shortly 
thereafter. It was the contention of his employer that this was no accident within 
the meaning of the Workmen’s Compensation Act. The court held otherwise 
and awarded compensation to the widow. The court said “there was no direct 
evidence of extraordinary exertion suddenly displayed. When last observed, 
the deceased was working in a manner habitual to the employment. The fact 
remains, however, that an extraordinary and unforeseen thing suddenly and 
unpremeditatedly occurred and presence of all of the essential attributes of an 
accident cannot be gainsaid.” 
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The court further said “the evidence warranted a finding that the physical 
structure of the man gave way under stress of his usual labor. He certainly did 
not intend to kill himself by breaking rock and loading cars at a price per car. 
He did not know, or in any event was inattentive to the limited power of his 
blood vessels to resist blood pressure aggravated by vigorous muscular effort. 
Out of this ignorance or miscalculation of forces came misadventure, and the 
term accident applies to what happened to him as clearly as this would apply 
to what happened to a car had it broken down under similar circumstances.” 

The court then recited the six elements of an accident which are set out above. 

The language of the court is plain and unequivocable. When a workman’s 
body “breaks down” under the stress of ordinary labor, the injury is compensa- 
ble. The elements of suddenness must be present, however, as well as time, 
place or circumstances when a thing called an accident happens, took place, or 
occurred. Echord v. Wright, 124 Kan. 521. (1927) 

The fact that a workman is in a weakened condition and this condition con- 
tributes to or causes the death or injury of such workman does not bar com- 
pensation. In Stringer v. Kansas Lime Mining Company, 114 Kan. 716 (1923) 
a workman was employed as a sledge man in the mill of a lead and zinc mine. 
While making some ordinary repairs about the mill, which was part of his 
duties, he suffered a hemorrhage of the lung from which he died in a few 
minutes. The particular task he was doing at the time was sawing a piece of 
wood. He had had influenza three years before which had weakened his lungs 
so that he coughed and spat up phlegm at nights. Medical evidence showed 
that in the weakened condition of his lungs, the exertion of his work might have 
caused the hemorrhage. The court held that the evidence was sufficient to 
sustain a finding that his death was a result of an accident arising out of and 
in the course of his employment. 


On page 718 the court said: “It was an undesigned, sudden, and unexpected 
event and an accident within the meaning of the act. Corpus Juris Treatise on 
Workmen’s Compensation Acts Page 64.” 

The court also cites with approval Crosly v. Tharp Hawley & Company, 
206 Michigan 250, where a traveling salesman suffered paralysis due to the 
breaking of a blood vessel in his brain, caused by over exertion and excitement 
in hurrying to catch a train. 

—lIt thus appears that the word accident may apply to what happened to the 
workman, although the injury may have resulted from the intentional per- 
formance of usual acts in the usual way. Gilliland v. Cement Company, supra. 

Our court, in a very recent case, had no difficulty in confirming an award of 
compensation to a workman, who suffered a sudden, accidental injury while 
working in a weakened condition. In Kauffman v. Co-operative Refinery 
Association of Coffyeville, 170 Kan. 235 (1950), the employee, while in the 
employee’s locker room, and after punching in, and before he did any actual 
labor, bent down to untie his shoelaces. He heard a gurgle and felt a sharp 
pain in his left side. He had had two previous hernia operations. At this occa- 
sion the hernia had popped out. Another operation was had and he was disabled 
for some time. 
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The court, in holding that this was a compensable accident, felt that it did 
not matter that the workman was in a weakened condition, as long as he con- 
tinued working for his employer. The court uses language similar to the 
Gilliland case when it said: 

“Surely he did not intend to produce a hernia by bending over suddenly.” 


The court said that the injury was unexpected at the moment notwithstanding 
that the plaintiff knew of his weakened condition. The language of the Gilli- 
land case is cited with approval. 

In Hill v. Etchen Motor Company, 143 Kan. 655 (1936), it was held that 
a mechanic, who while pulling on a wrench, strained himself, suffering a coro- 
nary thrombosis, which medical testimony showed would not have occurred 
then except for such a strain, with the result that he was unable thereafter to 
work, sustained a personal injury by accident arising out of and in the course 
of employment. 

It appeared that the workman had a burning pain in his chest while under 
an automobile. He rested awhile and was not bothered further that day. The 
following day, while using a wrench after a hard pull, he was stricken with a 
pain about the center of his breast bone. In other words, there was a sudden 
breakdown. The defendant claimed that this was no accident. They said he 
was doing regular work as ordinarily done. 

The court, however, stated that though the claimant, unknown to himself, 
had an afflication in his heart or circulatory system that eventually might have 
caused his death or rendered him incapable of manual labor, the hard pull on 
the wrench aggravated his condition and caused a speeding up that might or 
might not have occurred in the future. What happened to the claimant was un- 
designed, sudden, unexpected and of an afflictive character or in shorter form, 
it was an accident. 

This again, is a case of a “sudden breakdown” while the workman was doing 
his ordinary job in the ordinary way. The fact that he might have had a bad 
heart before the occurrence is of no real importance. 

A similar result was reached in Riggs v. Ash Grove Lime & Portland Cement 
Company, 131 Kan. 244 (1930). The death of the workman was caused by 
heart attack due to over exertion while on his job. The court, citing the Gilli- 
land case, held that failure of the heart was sudden and therefore compensable. 

There are indications that the courts are becoming more lenient with the 
designation of the term “accident” when a compensation case is involved. In 
Workman v. Johnson Brothers Construction Company, 164 Kan. 478 (1948), 
the court stated that the Gilliland v. Cement Company case was still followed 
in Kansas. 

Here, the decedent was a carpenter. On the particular job he was sitting 
down and hammering nails. On the evening before his death, he had com- 
plained of a severe pain in his chest. He went to work the following morning. 
Later in the day he was found dead. Evidence showed that he was working at 
the time of the attack. The doctor testified that death was caused by a heart 
attack brought about by the hammer blows and could also have been caused 
by walking up and down stairs. The court overruled the employer's contention 
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that this was not an accident. The court simply loked for casual connection 
between death and the work, found it, and awarded compensation. As long as 
the death could reasonably have been caused by the exertion inherent in the 
task being performed, it was compensable regardless of the fact that it might 
have occurred whether or not the deceased was engaged in his work at the time. 
In Carney v. Heller, 155 Kan. 674 (1942), a carpenter was found, in an 
unconscious condition, leaning against a saw-horse. He died shortly thereafter. 
There was conflict as to the cause of death but it appeared to have been caused 
by a cerebral hemorrhage. Testimony was introduced to the effect that the 
condition could have been brought about by the exercise inherent in sawing 
off the cornice, which it was assumed he was doing in the hypothetical question 
asked of the doctor. 
The court held the death compensable. The court said: 
“In determining whether there was a causal connection between the work done and 
the injury suffered, we must of necessity consider the physical condition of the 
workman at the time of the injury. Our compensation law prescribes no standard 
of health for a workman. It is well settled that accidental injuries are compensable 
where the accident only serves to aggravate or accelerate any existing disease, or 
intensifies the afflication or contributes to the death of the workman. (Blackburn 
v. Brick & Tile Co. 107 Kan. 722 (1920), Vera v. Swift & Company, 143 Kan. 
593 (1936), Williams v. City Service Gas Co. 151 Kan. 497 (1940.)” 
It is to be noted that this is another “breakdown” case and that no accident 
has occurred, at least, in the ordinary or usual sense of the word. 


The court continued: 


“If a workman’s existing physical structure, whatever it may be, gives way under 
the stress of the usual labor, his death is an accident which arises out of his em- 
ployment. (Gilliland v. Cement Company, supra; Harmon v. Larabee Flour Mills 
Co. 134 Kan. 143, 1931.) 

In the last case, the deceased, who had led a rather sedentary life, started 
work on a Saturday, he did not work Sunday, and on Monday, while engaged in 
lifting heavy sacks of flour, suffered a heart attack and died shortly thereafter. 
The court held that where the physical structure of the man gave way under 
the stress of his usual labor, the accident was compensable. 

The reports are replete with similar decisions awarding compensation in 
cases where the workman suffered a heart attack, hemorrhage, or other break- 
ing down of the body without an actual trauma from without. The import and 
meaning of the word “accident” has thus been broadened in respect to the 
Compensation Act. The tendency appears to be to continue to extend the scope 
of the term “accident”. See Kauffman v. Co-operative Refinery Association of 
Coffeyville, supra. 

A very interesting corollary to the question discussed above, and one on 
which our Kansas Supreme Court has not yet passed, arises in cases where there 
has been a previous award of permanent partial disability. We recently had 
such a set of facts to deal with in our office in one of our cases. 

The claimant had injured his back three years before and had been awarded 
compensation based on 25 per cent permanent partial disability to the body as 
a whole. After being off work several months, he felt able to return to his old 
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job as a hod carrier. Our evidence showed that he performed his work as well 
as ever until one day, while attempting to lift a heavy container of mortar, his 
back suddenly gave way again, and he was unable to continue. 


The employer and insurance carrier contended that they were entitled to 
credit for the 25 per cent disability previously awarded the claimant. We argued 
to the contrary, basing our position on the ruling of the cases heretofore re- 
ferred to in this paper, to-wit: We contended that the prior award could not 
be considered; that the compensation law, in providing no standard of health 
for a workman, was liberal enough to grant this man relief without any de- 
ductions for or any consideration for the previous award. We found a support- 
ing authority for this decision in decisions from other states. 


It appeared that the defendant was attempting to develop a theory based 
upon the 100 per cent man. If the workman is injured and has, for instance, 
a 25 per cent permanent partial disability rating, subsequent injuries can only 
amount to a total of 75 per cent permanent partial disability rating, because 
the man at the time of the accident is only a 25 per cent man. And that effect 
is to hang a tag on the injured workman which he is to carry henceforth. 


In Spencer v. Industrial Commission, 40 P. 2d 188 (Utah, 1935), where 
an employee who sustained an injury to his back, hip, and sacroiliac joint which 
caused a disability, had received compensation for previous injuries, it was held 
that the fact that he had been fully compensated for permanent loss of a cer- 


tain per cent of his total bodily functions by reason of a previous injury could 
not be taken into consideration in determining the permanent loss resulting 
from the last injury. The court said: 


“Because of certain expressions in the findings relating to so-called percentage losses 
of bodily function, it is necessary to discuss the problem suggested by those matters 
stated in the findings. The source of such theory and of the argumentative finding 
‘that whereas Spencer has heretofore been fully compensated for permanent loss of 
bodily function amounting to 764% per cent of his total bodily function,’ 25 per 
cent of which is loss of bodily function to his right sacroiliac joint, and support 
therefore must be discovered otherwise than in the express provisions of the Work- 
men’s Compensation Act. 


“An analytical examination of the ninety-seven sections thereof and the fourteen 
sections relating to the state insurance fund fails to discover anything in those sec- 
tions in any way relating to the idea of paying for a workingman’s loss of earning 
power piecemeal, and then, in the event of a succeeding injury, beginning with the 
fractional part of boily function thus assumed to be remaining, and thereby, in case 
of a few succeeding injuries, although capable of rendering an efficient service and 
satisfactory to his employer, the employee finds himself paid for 100 per cent or 
more of his assumed bodily function, and therefore having been bought and paid 
for, he may not further be compensated no matter how serious his injury. We think 
such is not the theory nor the purpose of the Workmen’s Compensation Act. 


“The instant case is illustrative of the untenableness of such position. Spencer was 
paid according to the findings for 5114 per cent of loss of bodily function for an 
accidental injury causing an abdominal hemorrhage. This occurred on the Sth day 
of February, 1927. Total temporary disability was allowed by the commission for 
a time; then a lump-sum settlement was made for what was denominated a perma- 
nent loss of bodily function. Whether nature was kind or medical skill more help- 
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ful than may have been expected, or whatever may have been the healing powers, 
we find Spencer ‘surgically healed’ and again engaged in industrial activities. 
“Payment of compensation for an accidental injury arising out of and in the course 
of industrial employment is in no sense a payment for damages and the rules re- 
specting the measure of damages in law actions do not apply. For certain injuries 
the compensation is fixed and arbitrary; for certain others the compensation must 
be found by the industrial commission for such period of compensation as the com- 
mission shall deem equitable and in proportion to compensation in other cases. . . 
“When dealing with the functions of the human body and injuries thereto, the 
healing and recuperative powers thereof, the repairing processes of nature, the ex- 
tent and time thereof, in the very nature of things involve much uncertainty, and no 
doubt some speculation enters into the consideration of the case, but, when the 
record discloses undisputed facts, employment, wages, injury, in the course thereof, 
such matters are controlling. While opinion evidence of the mathematical propor- 
tion or percentage of loss of function of a bodily member or of the sum total of 
ily function may be helpful to the commission in determining either the amuont 
of the periodical compensation to be paid or the length of time such payment may 
continue, for a partial or total temporary loss of bodily function or for permanent 
partial loss of bodily function, such evidence is directed to the compensation features, 
and not to physiological deprivation of a fixed and determined permanent loss from 
an assumed 100 per cent of physiological power such loss is to be subtracted. 
“One whose bodily functions may be estimated to ‘be only’ 25 per cent of that of a 
normal healthy physical body may still have an earning capacity in certain industrial 
activities as great or greater than many who may be regarded as perfect physically, 
and one perfect physically may have less earning power than one impaired physically 
but otherwise endowed to fit him for a given employment. Under the industrial 
compensation act, the powers of the intellect have not yet been indicated as com- 
pensable except as they may be evaluated by impairment through loss of physical 
function.” 
In Constantine Refining Company v. Crockett, 208 P. 788 (Okla. 1922), 
the plaintiff was injured in a 1920 accident for which an award was made for 
300 weeks at $10.00 per week. A settlement was subsequently made when 
240 weeks remained to be paid. In 1921, while there was still over 200 weeks 
of compensation remaining if the compensation had been paid on a weekly 
basis instead of a lump sum settlement basis, the plaintiff was again injured. 
For the second injury another award was made in the amount of $17.50 per 
week to continue until the disability was terminated or upon the further order 
of the court. 
The respondent contended that the $10.00 per week which had been pre- 
viously awarded should be credited and therefore workman should receive 
$7.50 per week. The court held that the industrial commission did not err in 
refusing to credit the award by the amount paid by the employer as compensa- 
tion to the employee who had previous disability. The court quoted its statute, 
which is similar to our Chapter 44-511 (4) General Statutes of Kansas, 1949, 
which provides: 
“If a workman has suffered a previous disability and receives a later injury, his aver- 
age earnings as a basis for compensation for such later injury shall be such amount 
as will reasonably represent his earning capacity at the time of the later injury in the 
employment in which he was working at such time.” 

The court stated on page 790: 
“The fact that the employee had suffered previous disability or received compensa- 
tion therefore, shall not preclude him from compensation for a later injury.” 
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The court in citing this statutory provision apparently felt that the earning ca- 
pacity of a man at the time should be the basis for an award and that any prior 
award would not be relevant, especially in the case where the man was earning 
more money at the time of the second injury. I believe our statutory provision 
could be interpreted in the same manner. 


In Ford Motor Company v. Industrial Accident Commission, 261 P. 247 
(Cal. 1927), the petitioner sustained an injury to his back in July of 1921. An 
award was made giving the workman an 8034 per cent permanent partial dis- 
ability rating. He was re-hired by his same employer but was compelled to 
wear a steel jacket to support his spine. In September, 1924, the workman 
sustained a second injury to the same part of his body and was found to have 
disability rating of 9514 per cent. The respondent contended that as a result 
of the second injury, the workman was entitled to but 1414 per cent total dis- 
ability. 

The court held that the percentage of permanent disability caused by the sec- 
ond compensable injury must be computed by the Industrial Accident Commis- 
sion without reference to prior injury or permanent disability caused thereby 
and without deducting the percentage of disability resulting from the prior in- 
jury. 

However, there is a statute in California which provides that the percentage 
of disability caused by the injury shall be so computed as to cover the permanent 
disability caused by that particular injury without reference to any injury pre- 
viously suffered or any permanent disability caused thereby. This statutory pro- 
vision takes some of the force from the case. 

In Locomotive Coal Company v. Jordan, 122 S.W. 2d 975 (Kentucky, 
1938), the workman was injured in 1933 and was given a 50 per cent per- 
manent partial disability rating. In 1925 he had received an injury and had 
been awarded compensation based on a 40 per cent permanent partial dis- 
ability rating to the man as a whole. It was contended that the workman was 
entitled to the difference between the 50 per cent rating given on the later acci- 
dent and the 40 per cent rating given on the earlier accident, namely, 10 
per cent. 

It was found that the disability arising out of the 1925 injury did not con- 
tribute to the present disability and that no showing was made that the second 
injury was an outgrowth of the first. 

In Mary Helen Coal Corporation v. Miller, 194 S.W. 2d 1969 (Kentucky, 
1946), the workman, a coal miner, was injured in an accident which arose out 
of and in the course of his employment. The accident occurred in 1941. After 
a settlement was made, it was subsequently re-opened at a later hearing, the 
claimant was found to have suffered temporary total disability for a period of 
21 weeks. On review the award was set aside and an award for temporary 
partial disability was made. An award subsequently was made finding a per- 
manent partial disability of 50 per cent. 

The workman had suffered a previous back injury in 1935. The respondent 
contended that the amount of compensation awardable for the first injury should 
be subtracted from the award for the subsequent injury and both injuries con- 
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tribute to the claimant’s condition. However, the court held that where there 
was proof that the claimant had fully recovered from the effects of a prior in- 
jury at the time he sustained injury for which compensation was sought, no 
such substraction should be made. 


Outside of the statutory provision quoted above, the only other provision 
even remotely connected with our problem is that found in Sec. 44-510 (24), 
GS. 1949: 

“If a workman has suffered a previous disability and received a later injury, the 
effects of which together with the previous disability, shall result in total permanent 
disability, then and in that event the compensation to said workman shall be the 
difference between the amount provided in the schedule of this section for his in- 
jury and the total sum that would be due said employee for such total disability 
computed as provided in Section 44-511 of the General Statutes Supplement of 1945 


and any amendments thereto. . . 


Obviously this provision contemplates the prior existence of a scheduled 
disability on which is superimposed another later injury resulting in total dis- 
ability, such as the previous loss of one arm, leg or eye and later the loss of 
another arm, leg or eye or perhaps some other disability which renders the 
workman totally disabled. 

It appears to us that if the legislature had intended to enact a similar pro- 
vision in regard to injury where the workman did not sustain a total perma- 
nent disability, it could easily have provided for such a provision. Therefore, I 
believe it could be argued that the legislature had never intended in any other 
cases that a previous injury should be “tacked on” to a man so as to be sub- 
tracted from any disability rating he receives at any time in the future. 

With the growing industrialization of Kansas, the Workmen’s Compensa- 
tion Law becomes of ever increasing importance. The act has been construed 
as being complete within itself, and we must look to its provisions and not else- 
where for light. Its benefits are still too low for workmen drawing high wages 
in a high cost of living era. In fact, a comparison of the $25.00 weekly bene- 
fits of the present act with the $18.00 of 27 years ago when I started practicing, 
would show that the $18.00 was more in line then than the present allowance. 
We claimants attorneys owe an especial duty to work towards an upward re- 
vision of these benefits. 

Our conclusion is that the wide-awake lawyer will serve the public and him- 
self well if he properly orients his thinking in workmen’s compensation cases, 
forgets the principles of negligence in common law cases, and remembers that 
an accident is compensable even where no unusual force has occurred to bring 
about a break-down in the physical structure of the workman while pursuing the 
ordinary work of his occupation and even when that break-down resulted from 
pre-disposing weaknesses in the injured party’s own physical and mental make- 
up. The public generally does not understand this principle and it behooves 
us, the claimant’s attorneys, to be alert that we do not overlook the proper im- 
plications when the facts are known. 

Pre-existing awards for certain percentages of partial permanent disability 
are really only an incident in the trial of cases involving prior disabilities. The 
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trial lawyer should try to prepare his proof, if available, so that the Compensa- 
tion Commissioner is persuaded that the claimant was, at the time of the acci- 
dent, able to perform his duties as a 100% workman. Once that fact has been 
established, the rules of law set forth above will suffice to give you the kind of 
an award to which your client and you ave entitled. 


WELCOME TO THE NEW LAWYERS 


In February, 1952, forty-seven successful candidates for admission to the 
bar took their oath before the Supreme Court at Topeka. The Executive Coun- 
cil of this Association believes there is a need for liaison between the new at- 
torneys who are still seeking associations or other opportunities and those estab- 
lished lawyers who desire to offer same or have knowledge thereof. For this 
purpose, lawyers are urged to make use of the Association’s office by forwarding 
pertinent information to John W. Shuart, Executive Secretary, 522 Garling- 
house Building, Topeka, Kansas. 


The names and adresses of these admissions were as follows: 


Name 
Roy Wilford Riegle, Jr. 
Anthony S. Thomas, Jr. 
Philip Joseph Holtgraves 
Kenneth Eugene Harden 
Edward Weil 
William Joseph Dunlay 
Robert Ellsworth Upp 
Eugene Rex Campbell 
John Robert Griffith, Jr. 
Edward Bernard O'Hara 
Roderick Edward Weltmer 
Robert Dale Caplinger 
Wayne Minor Stallard 
Paul Armond McAlister 
William John Conroy 
Robert Milton Baker 
Byron Dan Pinick 
Richard Dean Miller 
John Paul Quinlan 
William Jesse Miller, Jr. 
James Lewis Grimes, Jr. 
Thomas Anderson Bush 
Gerry Malcon Ward 
Aubrey Alphonso Perkins 
George Maynard Ireland 
Ralph George Henley 
John Rarig Oliver 
Russell Alfred Stanley 
James Frederick Swoyer, Jr. 
Norman Gail Maben 
Arthur Eugene Rudd 
Thomas Redfield McCue 
John William Mahoney 
James Robert Groff 
Charles W. Harri» 


Address 
502 Market St., Emporia 
5342 Flint, Shawnee 
Leavenworth 
2200 Haskell, Kansas City 
523 Beacon Bldg., Wichita 
2728 Crawford, Parsons 
Hutchinson 
1819 Humboldt, Manhattan 
1520 W. 17th, Topeka 
Parsons 
Mankato 


c/o W. C. Stutz, Effingham, Kan. 


Onaga 

2525 Shunga Drive, Topeka 
Beloit 

Ashland 

22 Sequoia Drive, Wichita 
223 Quinton, Topeka 
Perry 

3809 W. 12th, Topeka 
1343 Tennessee, Lawrence 
Wichita 

2320 16th, Great Bend 
Lawrence 

3740 Sena Drive, Topeka 
1172 Ohio, Lawrence 
Culver 

Cunningham 

Oskaloosa 

1801 E. Bagley, Wichita 
2018 Kentucky, Mullinville 
1243 Mulvane, Topeka 
1718 N. 22nd, Kansas City 
122 The Drive, Topeka 
6433 E. Harvey, Wichita 


School 


Washburn U. 

U. of Kansas City 
U. of Kansas City 
U. of Kansas City 
Missouri U. 
Missouri U. 

U. of Kansas City 
Washburn U. 
Washburn U. 
Washburn U. 
Kansas U. 
Washburn U. 
Washburn U. 
Washburn U. 
Kansas U. 
Washburn U. 
Washburn U. 
Washburn U. 
Washburn U. 
Washburn U. 
Kansas U. 
Washburn U. 
Washburn U. 
Kansas U. 
Washburn U. 
Kansas U. 
Kansas U. 
Kansas U. 
Kansas U. 
Kansas U. 
Kansas U. 
Washburn U. 

U. of Kansas City 
Washburn U. 
Washburn U. 
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Sam Alfred Crow 80 University Place, Topeka Washburn U. 
James Robert Barr 407 Union Nat'l Bank Bldg., Kansas U. 
Wichita 
Richard Lyle Ashley 704 So. Central, Chanute Kansas U. 
Rolland Vernon Cox 646 So. Grant, Springfield, Mo. | Washburn U. 
Donald Charles Amrein Kansas City U. of Kansas City 
Paul James Henry 623 W. 16th, Topeka Washburn U. 
Robert Joseph Dole 1035 Maple, Russell Washburn U. 
Phil Gene Clark Greenleaf Washburn U. 
Sam Holtsbarry Sturm, Jr. 808 E. Bowy, Newton Washburn U. 
Samuel Hynes Riggs Liberal Michigan U. 
James Feldman Miller Mission Hills 
Charles Thomas Sharon Parsons Missouri U. 


NEW HATCHER'S KANSAS DIGEST 


Publication of a new revised edition of “Hatcher's Kansas Digest,” edited 
and recompiled by Earl Hilton Hatcher, of the Topeka, Kansas, Bar, was an- 
nounced recently by The Lawyers Cooperative Publishing Company of Roches- 
ter, N. Y. The digest, published in six compact volumes, covers Kansas law 
up to date. 

Popular features of the original 1929 digest, such as short paragraph state- 
ments and two types of cross reference, are retained, and the new edition also 
covers those cases decided by the Federal Courts in Kansas subsequent to Erie 
Railroad Co. v. Tompkins, 304 U.S. 64 (1938), which relate to or involve 
the general law of Kansas. It is felt that this additional coverage of modern 
Kansas law will further increase the usefulness of this edition. 


GENERAL STATUTES SUPPLEMENT OF 1951 


Announcement of the publication of the 1951 Supplement to the General 
Statutes of 1949 has been made by Franklin Corrick, Revisor of Statutes for 
the State of Kansas. 

It consists of about 400 double column pages and is the first Kansas com- 
pilation of general statutes published as a cumulative supplement to the Gen- 
eral Statutes of 1949. 

The Kansas legislature during the regular session of 1951 amended 420 sec- 
tions and repealed 853 sections of the General Statutes of 1949. In addition, 
682 new general statutory sections were enacted and assigned new section 
numbers in this Supplement. The new sections appear in their proper places 
and the amended sections are set forth in their amended form and proper ref- 
erences made to all repealed sections. 

The various sections included in the new 1951 Supplement are carefully 
indexed, cross-referenced and annotated. In addition, supplementary (pocket- 
part) annotations to court decisions handed down between publications of each 
biennial Supplement will be furnished free to all owners of the Supplement. 
The pocket-parts are prepared and distributed by the office of Revisor of Stat- 
utes. 


Orders for the 1951 Supplement should be sent to the Secretary of State, 
State House, Topeka, Kansas. Remittance ($5.00 per copy) should accompany 
all orders since the state does not keep open accounts on statute books. 
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RECENT ADDITIONS TO THE STATE LIBRARY 


Association of American Law Schools. Se- 
lected essays on family law. Founda- 
tion pr., 1950. 


Benjamin, Judah P. Law of sale of personal 
property. 8th ed. by Finnemore & 
James. Sweet & Maxwell, Ltd., 1950. 


Bogert, George G. Handbook of the law of 
trusts. 3rd ed., West, 1952. 


Bowstead, William. A digest of the law of 
agency. llth ed. by Peter Allsop. 
Sweet & Maxwell, Ltd., 1951. 


Braucher, Robert and Corker, Charles. In- 
troduction to commercial law. Founda- 
tion pr., 1950. 


Bureau of National Affairs, Inc., Wage and 
Hour Service. (Including Manual and 
Wage and Salary stabilization) 


Cook, Robert N. Legal drafting. Rev. ed., 
Foundation pr., 1951. 


Dickerson, Reed. Products liability and the 
food consumer. Little, Brown, 1951. 


Dumbauld, Edward. The declaration of in- 
dependence and what it means today. 
Univ. of Okla. pr., c. 1950. 


Gavit, Bernard C. Introduction to the study 
of law. Foundation pr., 1951. 


Hayt, Emanuel, Hayt, Lillian R., and Groe- 
schel, August H. Law of hospital, phy- 
sician and patient. 2d ed. rev. and 
enl., Hospital Textbook Co., 1952. 


Heiler, Francis H. The sixth amendment 

to the constitution of the United States 

. a study in constitutional devel- 
opment. U. of Kan. pr., 1951. 


Hoar, Roger S. Patent tactics and law. 3d 
ed., Ronald pr., c 1950. 


Lewis, Edmund H. The contribution of 
Judge Irving Lehman to the develop- 
ment of the law. (10th ann. Benj. N. 
Cardozo lecture delivered before the 


Assn. of the Bar of the City of N. Y.) 
Assn. of the Bar of the City of N. Y., 
1951. 


Lightner, Louis. Nebraska forms annotated. 
Rev. ed., 6 v., West, c. 1951. 


Loss, Louis. Securities regulation. Little, 
Brown, 1951. 


Montgomery, Robert H., and others. Fed- 
eral taxes, 1951-52. Corporations and 
partnerships, 2 v.; Estates, trusts and 
gifts, 1 v. Ronald pr., c. 1952. 


O'Donnell, Bernard. The Old Bailey and its 
trials. Macmillan, 1951. 


Pusey, Merlo J. Charles Evans Hughes. 
2 v. Macmillan, 1951. 


Revised Code of Washington. (4 v. re- 
ceived to date) State printing plant, 
Olympia, Wash., 1951. 


Riesenfeld, Stefan A., and Maxwell, Rich- 
ard C. Modern social legislation. 
Foundation pr., 1950. 


Shannon, William H. Legal accounting. 
West, 1951. 


Thayer, Frank. Legal control of the press, 
2d ed., Foundation pr., c. 1950. 


Werne, Benjamin. The law of labor re- 
lations. Macmillan, c. 1951. 


Winslow, John B. Forms of pleading and 
practice annotated. 3d ed., 7 v. West, 
1934, with pocket parts to date. 


Wolff, Hans J. Roman law, an historical 
introduction. U. of Okla. pr., c. 1951. 


(Books may be borrowed from the Kansas 
State library for limited periods of 
time, and will be mailed upon re- 
quest. ) 
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Preliminary 


ANNUAL MEETING PROGRAMS 


Of The Bar Association of the State of Kansas 
and its Affiliated and Associated Organizations 


Kansas City, Kansas 
May 22, 23, 24, 1952 


The first General Assembly of the Seventieth Annual Meeting of the Bar Association 
of the State of Kansas will convene at 9:30 a.m. on Friday, May 23, 1952. Registration 
of members of the State Association will commence in the lobby of the Town House 
Hotel at 3:00 p.m. on Thursday, May 22nd. 

A Golf tournament for Association members is scheduled to be played on Thursday, 
May 22nd at 1:00 p.m. Entrance may be made through Hugh Brownfield, 465 New 
Brotherhood Building, Kansas City, Kansas. 

The Wyandotte County Bar Association will provide entertainment for visiting ladies 
and the Kansas City Chamber of Commerce will present special gifts. Further informa- 
tion will be given at the information desk to be located in the lobby of the Town House 
Hotel. 

Preliminary activity and time schedules for the various meetings appear on che 
immediately following. A separate Program in final form will be printed and distri vat 
to all the members. 
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KANSAS COUNTY ATTORNEYS ASSOCIATION 
, TOWN HOUSE HOTEL 


Sam W. G. Lowe, President, Colby 
John Sherman, Vice President, Chanute 
Constance Brown, Secretary-Treasurer, Council Grove 


THURSDAY, MAY 22, 1952 





- ~ etemealiaenel Town House 
ote: 
2:00 p.m.—Call to Order—President Lowe, 
Colby 
Official Welcome Address—Mayor Clark E. 







Remarks—Attorney General Harold R. 
Fatzer 

Principal Address—G. Arlon Wilson, 
Chairman Kansas City, Missouri Crime 
Commission 


Tucker, Kansas City 


Discussion of Uniform Gambling Code— 
Introduction of Guests 


John Anderson, Jr., County Attorney of 
Johnson County, Olathe 


KANSAS JUDICIAL COUNCIL 
THURSDAY, MAY 22, 1952 
ROOM 328 BROTHERHOOD BUILDING © 

1:30 p.m.—Meeting 











9:30 a.m.—Meeting 
12: Noon—Luncheon 


KANSAS JUDICIAL ASSOCIATION 
TOWN HOUSE HOTEL 


President—Judge Karl Miller, 31st District 
Vice President—Judge George Allison, 9th District 
Secretary & Treasurer—Judge George Austin Brown, 18th District, Div. No. 4 


THURSDAY, MAY 22, 1952 


a p.m.—Luncheon—Parlor “A”, Town 


‘couse 

1:30 p.m.—Sounding the Docket—President 
Miller 
Pre-Trial—Judges Hyler and Dawes 
Plaintiff's Opening Statement—Judge Ben- 
ton 
Defendant's Statement—Judges Harman 
and Hemphill 
Examining the Jury—Judge Brown 
Preliminary Motion—Judge Brummitt 
Plaintiff's Evidence—Judges Magaw and 
Wallace 
Demurrer To The Evidence—Judge Day 










Plaintiff's Rebuttal—Judges Fisher and 
Ackarman 

Contempt Citation—Judge McElhenny 
ee Instructions—Judges Allison and 
Gar 


Instructions To The Jury—Judges Hettin- 
ger and Sullivan 

Argument—Judges Morgan and Kandt 
Verdict—Judge Means 

Motion For New Trial—Judges Kaul and 
Brenner 

Judgment—President-Elect 

Judgment Affirmed—Justice Wertz 
Dissenting Opinion—Justice Parker 


Defendant’s Evidence—Judges Kline, Ready 


6:30 p.m.—Stag Banquet 
and Skinner 








KANSAS SHORTHAND REPORTERS' ASSOCIATION 
CONVENTION HEADQUARTERS—TOWN HOUSE HOTEL 


Doyle Ketcham, President, Leavenworth 
Ethel High, Vice President, Lawrence 
Jessie Park, Secretary-Treasurer, Chanute 
THURSDAY, MAY 22, 1952 
9:00 p.m.—Executive Meeting—Town House Hotel 
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FRIDAY, MAY 23, 1952 
MORNING 


9:00 a.m.—Registration 
10:00 a.m.—Invocation—Rev. Hylton Harman 
10:15 a.m.—Address of Welcome—Mayor Clark 
E. Tucker, Kansas City 
10:30 stantial W. Walker 


11:15 a.m.—Reports of Committees: 


Legislative Committee—George Cole, 
Chairman 

Committee on Deposition Forms, praecipes, 
etc.—Leo Gish 


10:45 a.m.—Appointment of Committees and Committee on Public Relations—Ray Krutsinger 


President’s Address—Doyle Ketcham 


Report of Secretary-Treasurer—Jesse Park 


12:00 Noon—Surprise Luncheon—Town House 


AFTERNOON 


2:00 p.m.—Discussion on Social Security 
3:00 p.m.—Discussion on Legislative Require- 
ments 


3:30 p.m.—Paper—“Then and Now’”— 
A. E. Fogelberg 
General Discussion 

7:00 p.m.—Banquet—Town House 


SATURDAY, MAY 24, 1952 


10:00 a.m.—Report of Committees 
Election of Officers 
Unfinished Business 


12:00 Noon—Luncheon and Installation of Of- 


ficers 


CITY ATTORNEYS ASSOCIATION OF KANSAS 
TOWN HOUSE HOTEL, THURSDAY, MAY 22, 1952 


MORNING AND AFTERNOON 


9:30 a.m.—Registration—Town House 

10:00 a.m.—General Session—Town House 
Presiding—Robert E. Ferguson, City Attor- 
ney of Marysville, President 

10:15 am.—Proposed Municipal Legislation— 
Charles D. Stough, City Attorney, Lawrence 

11:00 a.m.-—Municipal Condemnation Proceed- 
ings-—Fred C. Littooy, City Attorney of 
Hutchinson 

11:20 a.m.—Panel Discussion of Legislative 


Changes 
12:15 p.m.—Luncheon—Town House 
Address of Welcome— Mayor Clark E. 
Tucker, Kansas City 
Address—Mr. Jerome Joffee, Corporation 


Counselor for the City of Kansas City, Mis- 
souri. Introduction—Charles Lowder 

2:00 p.m.—General Session—Town House 
Presiding—Robert E. Ferguson, City Attor- 
ney of Marysville, President 

2:15 p.m.—Sewer Construction Financing— 
Robert Fizzell, Sr. 

3:15 p.m.—Open Discussion of Municipal Law 
Problems—( general discussion ) 

3:45 p.m.—Committee Reports 

4:00 p.m.—Election of Officers 

4:20 p.m.—Adjournment 

4:30 p.m.—Reception—Town House 
C. M. Brenneisen, Jr., City Attorney of 
Kansas City, Kansas, in charge 


THE BAR ASSOCIATION OF THE STATE OF KANSAS 
THURSDAY, MAY 22, 1952 


AFTERNOON AND EVENING 


1:00 p.m.—Golf Tournament — Victory Hills 
Golf Course; Entry Fee—$1.00; Transporta- 
tion furnished from the Town House to the 
Golf Course; Chairman of the Golf Com- 
mittee—Hugh Brownfield 

3:00 p.m.—Registration Opens—Lobby Town 
House Hotel; Registration Fee $2.00; Tick- 
ets may be obtained for Law School Lunch- 
eons; Annual Banquet and Stag Luncheon; 


Ladies’ Luncheon and Tea; Social Hour and 
Mixer and for the Bar Show 

7:00 p.m.—President’s Dinner for Officers and 
Members of Executive Council—Town 
House Hotel 

7:00 p.m.—Past 
House Hotel 

9:00 ar Meeting of Executive Coun- 
c 


Presidents’ Dinner — Town 
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FRIDAY, MAY 23, 1952 


MORNING 
8:30 a.m.—Registration—Lobby Town House 
Hotel 


9:30 a.m.—General Assembly—Chapel of Me- 


morial Building, President Elmer E. Euwer 

presiding 

Call to order 

Invocation—Reverend Harlie Snodgrass, 

or Park Christian Church, Kansas 
ty 


Appointment of Committee on Convention 
Rules 

Appointment of Resolutions and Nominat- 
ing Committees 

Address of Welcome—James D. Howell, 
President of Wyandotte Bar Association 
Response to Address of Welcome—Clayton 
S. Flood, Hays 

President's Annual Address, Elmer E. 
Euwer, Goodland 


Report of Executive Secretary and Recom- 
mendations of Executive Council—John W. 
Shuart 


Report of the Editor of the JOURNAL— 
Franklin Corrick 
Report of Rules Committee 
Report of Committee on Revision of Con- 
stitution and By-Laws 
Amendments to Constitution and By-Laws 
Committee Reports: 
Admissions to the Bar—Dean F. J. 
Moreau, Lawrence 
Criminal Law and Enforcement—Hon. 
Lewis L. McLaughlin, Marysville 
Amendment of Laws—Richard L. Becker, 
Coffeyville 
Historical Committee—J. C. Ruppenthal, 
Russell 
awe Practice of Law—James E. Smith, 
0} 
Legal Aid—Everett E. Steerman, Emporia 


Legal Institutes—Clayton S. Flood, Hays 
Local Bar Assocaitions—Hon. Carl Ac- 
karman, Sedan 

Memorial Committee—Hon. E. R. Sloan, 
To 

Professional Ethics—T. M. Van Cleave, 
Kansas City 

Prospective Legislation—E. M. Bodding- 
ton, Sr., Kansas City 

Relations With Abstracters—D. H. Pos- 
tlewaite, St. Francis 

Standards For Title Opinions—Herschel 
L. Washington, Leoti 

Taxation—Mark L. Bennett, Topeka 
Selection, Tenure and Retirement of 
Judges, Hon. Donald J. Magaw, Osborne 
Court Procedure—Thomas M. Lillard, 
Topeka 

Uniform Court Formality—Hon. Robert 
W. Hemphill, Norton 

Program and Organization of Sections— 
Phil H. Lewis, Topeka 

Relations With the Medical Profession— 
Jack Copeland, St. John 

Public Relations—Hon. Clark A. Wal- 
lace, Kingman 

Junior Bar Section—John F. Hayes, 
Hutchinson 


Uniform Commercial Code Study—Stan- 
ley E. Toland, Iola 


12:00 Noon—Recess 
12:15 p.m.—Law School Luncheons 


Kansas University—Ball Room, Town 
House Hotel 


Washburn University—Junior Ball Room, 
Town House Hotel 


Kansas City University—State Suite, Town 
House Hotel 


AFTERNOON 


1:00 p.m.—Ladies’ Luncheon—Milburn Coun- 


try Club, 7501 West 69th, Overland Park 


2:15 p.m.—SECTION MEETINGS— Chapel of 


Memorial Building 

Chairman—Lee Vaughn, Kansas City, Kan. 
O.P.S. and Price Controls—Frank Theis, 
Arkansas City, Regional Council, O.P.S., 
Wichita 

Wage and Salary Controls—Marion Beatty, 
Topeka, Rulings Attorney, Wage Stabiliza- 
tion Board, Kansas City, Missouri 


EVENING 


Ms? as Room, Town House 
ote! 

Seventieth Annual Banquet of the Associa- 
tion 

Toastmaster—President Elmer E. Euwer 





Missouri Administration of Non-Resident 
Estates—Patrick B. McAnany, Kansas City, 
Kansas 


3:00 p.m.—Junior Bar Conference Annual 


Meeting—Parlor “C,’”’ Town House Hotel 
The Challenge of 1952 to the Young 
Lawyer—Paul W. Lashly, St. Louis, Mis- 
souri 


Election of Officers; Social Hour 


Invocation—Rev. George L. Evans, Rector 
St. Paul’s Episcopal Church, Kansas City, 
Kansas 


Guest Speaker— (Name to be announced) 











PROGRAM FOR ANNUAL MEETING, May 23, 24, 1952 


SATURDAY, MAY 24, 1952 
MORNING 


8:30 a.m.—Registration—Lobby of Town 


House Hotel 


9:30 a.m.—SECTION MEETINGS—Chapel of 


Memorial Building 

Chairman—Lloyd H. Ruppenthal, McPher- 
son 

Developments in the Law of Domestic Re- 
lations—Fred Swoyer, Belleville 

Personal Injury Cases—Preparation and 


trial from the plaintiff's standpoint—C. H. 
Morris, Wichita 

Oil and Gas—Leases and unitization—J. S. 
Broillier, Hugoton 


12:00 Noon—Recess 
12:15 p.m.—Stag Luncheon and Entertainment 


—Ball Room Town House Hotel—Enter- 
tainment furnished by Wyandotte County 
Bar 


AFTERNOON AND EVENING 
4:00 to 6:00 p.m.—Social Hour and Mixer— 


3:00 p.m.—Final Session of General Assembly 


—Chapel of Memorial Building immedi- 
ately following the Stag Luncheon 
Unfinished Committee Reports 

Report of Resolutoins Committee 

Report of Nominating Committee 

Election of Officers 

Final Adjournment 


2:30 to 4:00 p.m.—Ladies’ Tea—Terrace Club, 


atop New Brotherhood Building 


City, 


Ball Room, Town House Hotel; Host— 
Wyandotte County Bar (by ticket only) 


6:00 p.m.—Dinner—Kansas Women Lawyers 
8:00 p.m.—Wyandotte Bar Show—Wyandotte 


High School Auditorium, 26th and Minne- 
sota; For Lawyers and their Wives; Free 
transportation from Town House to Audi- 
torium 


HOUSING: Joseph Cohen, Housing Chairman, may be addressed at 711 Huron Building, Kansas 
, for reservations. Reservations may also be made through the Convention Bureau 


of the Kansas City, Kansas, Chamber of Commerce, (Attention Miss Fabac) c/o Town House 
Hotel, Kansas City, Kansas. Reservations will be made and confirmed by the Muehlbach, 
Phillips and Continental Hotels in Kansas City, Missouri. Also available is space at the Gables, 
Westhaven and The Crown, all motels in Kansas City, Kansas. 





ee 

















TOPEKA 


Hokel Jayhawk 


SEVENTH and JACKSON STS. 


DIFFERENT LOCATIONS... . 


the same service and genuine friendliness 
HOTEL JAYHAWK 
downtown Topeka. Coffee Shop and Dining Room serving 
Topeka’s best food. 
JAYHAWK JUNIOR « 
the Cloverleaf. 50 Rooms with accommodations for your car. 
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300 comfortable rooms in the center of 


Topeka’s newest and finest, located at 
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COMMENT 
CAPITAL GAINS ON LIVESTOCK 
By JOHN C. GAGE 


Much has been written and many cases have arisen concerning the applica- 
tion of Section 117 (j) of the Internal Revenue Code relating to capital gains 
on the sale of livestock held for breeding purposes. The question involves the 
determination of when proceeds of the sale of livestock by the taxpayer consti- 
tute ordinary income and when such proceeds under existing law result from the 
sale of capital assets and are entitled to the tax treatment prescribed for capital 
gains. The tax differential favorable to the taxpayer if the sale be that of a 
capital asset is frequently of great importance. In an effort to clear up the con- 
fusion that has persistently surrounded the subject, Congress in 1951 amended 
Section 117 (j) (1) to specifically include draft, dairy, and breeding animals. 
Section 324 of the Revenue Act of 1951 reads as follows: 

“Section 177 (j) (1) is hereby amended by adding at the end thereof the following 


new sentences: ‘Such term also includes livestock, regardless of age, held by the 
taxpayer for draft, breeding, or dairy purposes, and held by him for 12 months from 
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the date of acquisition. Such term does not include poultry’. The first sentence added 
to Section 117 (j) (1) by the amendment made by this Section shall be applicable 
with respect to taxable years ry ne after December 31, 1941, except that the 
extension of the holding period from 6 to 12 months shall be applicable only with 
respect to taxable years beginning after December 31, 1950. The second sentence 
added to Section 117 (j) (1) by the amendment made by this section shall be 
applicable only with respect to taxable years beginning after December 31, 1950.” 

At first glance this amendment may seem to settle many of the disputes that 
have arisen between taxpayers and the Bureau of Internal Revenue. Additional 
study of the language of the amendment in the light of court decisions prior to 
this amendment and the positions previously taken by the Bureau leaves con- 
siderable doubt, however, as to the proper interpretation and application of 
Section 117 (j) (1) as amended to the sale of livestock. A discussion of this 
problem will, it is hoped, be of some value to lawyers due to the amount of tax 
advice presently being given to farmers and the possibility of claiming a refund 
for taxes paid in prior years where the taxpayer treated proceeds of livestock 
sales as ordinary income which may qualify for treatment as capital gains under 
Section 117 (j) as amended. 

Section 117 (j) originated in the Revenue Act of 1942.’ In I. T. 3666 
(1944 Cum Bull 270), the Bureau ruled that livestock used for draft, breeding, 
or dairy purposes, whether raised or otherwise acquired, was properly used in 
the trade or business and of a character subject to an allowance for depreciation 
within the meaning of Section 117 (j). However, the Bureau in I. T. 3666 
and I. T. 3712 (1945 Cum Bull 176) took the position that neither the sale 
of animals culled from a breeding or dairy herd nor the sale of animals neces- 
sary to maintain the breeding herd at its normal size was to be treated as the 
sale of capital assets. 


The case of Albright v. United States? resulted from this position of the 
Bureau. The taxpayer, a dairy farmer and hog raiser, regularly sold cows as it 
became unprofitable to retain them longer in his dairy herd, replacing them 
with heifers raised. He annually sold his entire herd of sows on the market, 
replacing them with young sows, or gilts, which he had raised. The latter is a 
generally accepted practice in the hog raising business. The Bureau claimed, 
in accordance with I. T. 3666 and I. T. 3712, that the cows culled from the 
dairy herd and the sows sold on the market were help primarily for sale to cus- 
tomers in the ordinary course of business and were not property used in the 
trade or business within the meaning of Section 117 (j). The Eighth Circuit 
Court of Appeals, however, held that the position of the Bureau was “contrary 
to the plain language of Section 117 (j) and to the intent of Congress ex- 
pressed in it”. 

The Bureau refused to acquiesce in the Albright decision and a number of 
similar cases arose as a result of the refusal of the Bureau to allow application 

1. INTERNAL REVENUE CODE: Section 117 (j) (1) Definition of property used in the trade or business. 
For the purposes of this subsection, the term “‘property used in the trade or business’’ means property used in the 
trade or business, of a character which is subject to the allowance for depreciation provided in Section 23 (1), 
held for more than 6 months, which is not (A) property of a kind which would properly be includible in the 
inventory of the taxpayer if on hand at the close of the taxable year, or (B) property held by the taxpayer primarily 
for sale to customers in the ordinary course of his trade or business. Such term also includes timber with respect 


to which subsection (k) (1) or (2) is applicable. 
2. Albright v. United States (173 Fed. 2d 339, 49 USTC 9215, March 10, 1949). 
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of Section 117 (j) in substantially similar situations involving either the sale 
of culls from a breeding or dairy herd or sales of breeding animals necessary to 
maintain the herd at normal size, replacing animals sold with young stock 
raised. Several of these cases involved breeding herds of beef cattle. The various 
courts deciding these cases followed the Albright decision in upholding the 
taxpayer.’ 

It was not until June 27, 1951 that the Bureau admitted defeat by revoking 
I. T. 3666 and I. T. 3712 with Mimeo 6660 (1951-15 Int. Rev. Bull. 3). 
Accordingly, a taxpayer will no longer be met with the objection by the Bureau 
that sales of culls or normal sales that do not effect an overall reduction in the 
herd are ipso facto sales to customers in the ordinary course of business rather 
than sales of “property used in the trade or business” within the meaning of 
Section 117 (j). 


Mimeo 6660, however, advanced a new position of the Bureau, namely that 
the taxpayer must establish that the animals sold have been used for drafet, 
breeding, or dairy purposes for substantially their full period of usefulness. 
Under this ruling, 


“gains derived from the sale of breeding animals which were used for the produc- 
tion of only one offspring or litter of offspring will not be subject to the capital 
gains treatment prescribed by Section 117 (j) of the Code”. 

In Mimeo 6660 the Bureau was apparently relying on the Tax Court de- 
cision in the case of Leonard C. Kline (15 T. C. 998). The transactions in- 
volved in that case consisted of the purchase in the fall of the year of eight 
year old Hereford cows culled from the JA Ranch herd in Texas. These cows 
were wintered on the Kline Ranch in Kansas where they dropped about a 60 
per cent calf crop. “Straight-bellies” (cows that weren’t with calf) were either 
bred on the Kline Ranch or sold in the spring with profit on the sale treated 
as ordinary income. The cows that dropped calves and the cows bred and re- 
tained were held until the following fall when they were sold on the market. 
At that time (1945 and 1946) there was a sharp price rise resulting in a 
sizable profit on the cows alone without considering the calves. In normal 
times, however, it would seem that the primary motivation for buying such 
cows would be the expectation of profit derived mainly from the calves rather 
than the cows. Petitioner Kline reported profit on the sales as capital gain 
within Section 117 (j). The Tax Court in holding against petitioner, stated as 
follows: 

“The manner in which petitioners conducted their cattle business bears some re- 
semblance to the way in which the taxpayer in the Albright case, supra, conducted 
his hog raising business. There, the brood sows were all sold each year after pro- 
ducing one litter of pigs. However, as the Court emphasized in its opinion, the 
evidence was that that was the common practice in the hog raising business in that 
locality. There is no evidence that there has ever been among cattle breeders a com- 
mon practice of selling off all of the cows from a breeding herd each year after 
a single crop of calves”. 


me of these cases Isaac Emerson, 12 TC 875, (1949); Leslie T. Oberg, P-H 1949 TC Mem. Dec 
1949); 1 Davis v. . United States, 96 Fed. Supp. 785 (1951 Li a v. Vays 98 Fed. Supp. 322 
Lake Ranch 1139 ¢ (1949); Mitchell v. led. Supp. 473; Miller v. 


3. 
49, 
et 12 TC 9 (1949 

fod Gesnene'3 COM AOST BCH. Tax Rep. 9297 (D. Neb. 1951; aaUnd tess. Bennett 186 Fed 2d 407. 


bry 
134 
1); 


P 
(1 
Uni 
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Thus, although the Court distinguished the facts of the Kline case from those 
of the cases involving the use of sows for only one litter of pigs, the Bureau 
in Mimeo 6660 took a position far beyond the scope of the Kline decision and 
contrary to the decision in the Albright case, supra, and subsequent cases in- 
volving hogs. 


Another area of disagreement in Section 117 (j) livestock cases, mainly 
concerning cattle, has revolved around the age at which an animal might 
be considered part of a breeding herd. In the case of Miller v. United States‘ 
the sale of Hereford heifers 18 to 19 months old after they had been placed 
several months previously with the breeding cow herd and bulls to be bred 
was held to be a sale of animals used for breeding purposes within Section 
117 (j). In two other cases’ the Tax Court held that heifers over 24 months 
were part of the breeding herd (capital assets) whereas heifers under 24 months 
were held primarily for sale to customers in the ordinary course of business 
(ordinary assets). In the case of Walter S. Fox,® the Tax Court held that 
heifers did not become part of the breeding herd until they reached 26 months 
of age which was the normal calving age in that herd and that bulls did not 
become part of the breeding herd until they reached 34 months of age. 


It was into this generally unsettled situation that Congress projected the 1951 
amendment to Section 117 (j) (1), noted supra. Additional light is thrown 
on the intention of Congress by the 1951 Report of the Senate Finance Com- 
mittee, which states: 

“Thus Section 117 (j) will apply to livestock used for draft, breeding, or dairy 
purposes, whether old or young; and the holding period will start with the date of 
acquisition, not with the date the animal is put to such use”. 

The language of the amendment, bolstered if necessary by the 1951 Report 
of the Senate Finance Committee, appeared to be a clear renunciation of the 
“substantial period of usefulness” test of the Bureau. 

On March 6, 1952 the Bureau recognized this incompatibility by the issuance 
of Mimeo 6776,’ revoking Mimeo 6660 without reinstating I. T. 3666 and 
I. T. 3712 which Mimeo 6660 had revoked. Paragraph 4 of Mimeo 6776 states: 

“Pending amendment of Regulation 111 to conform to Section 324 of the Revenue 
Act of 1951, Collectors of Internal Revenue, internal revenue agents in charge, and 
heads of field divisions of the Appellate Staff may proceed in the disposition of 
any case involving the treatment of gains and losses realized upon the sale or ex- 
change of livestock alleged by the taxpayer to constitute ‘property used in the trade 
of business’ if, under the circumstances of the case, the treatment prescribed by 
Section 117 (j) of the Code, as amended, is clearly applicable”. 

Thus, Mimeo 6776 prescribes no rules for the application of Section 117 (j) 
of the Code, as amended, except that it must be “clearly applicable” under the 
circumstances of the case. 


An interesting question arising under the amendment is the effect it will 
have on situations such as that represented by the Kline case, supra, where, as 


iller v. United Seates, 5 CCH 1951, Fed. Tax Rep. P 9297 (D. Neb. 1951). 
M. McDonald, 17 TC—No. 25; A. Harold idt P 51,160 P-H TC Memo. 
alter S. Fox, 16 TC 854 (No. 103). 
. P-H March 20, 1952. 
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a general practice, cows are bought, held for more than 12 months during 
which time a calf crop is obtained, then sold. 


Since the court in the Kline case concluded on the evidence that the peti- 
tioners purchased the JA cows primarily as feeder cattle to be sold on the beef 
market in the regular course of business, it is quite possible that the amend- 
ment will not alter the effect of this decision. On the other hand, however, the 
amendment appears to show an intention on the part of the Congress to apply 
a lenient policy in treating the sale of livestock as the sale of capital assets and 
to reject the strict policy of the Bureau. The amendment merely requires that 
the livestock be “used for draft, breeding, or dairy purposes”. Perhaps it would 
be more in keeping with the intent of Congress that the test be merely whether 
livestock were in fact used for such purposes at some time during the holding 
period, without additional concern over whether such use was primary or sec- 
ondary. In reality, it is difficult to imagine a situation where such use would be 
clearly secondary to some other purpose, particularly during a holding period of 
more than 12 months. There is, as a rule, too small a prospect of profit on 
individual animals such as a pig held past the optimum marketing age (about 
six months), used as a brood sow, then sold on the market after one litter or 
an old cow purchased, held for more than 12 months and resold after she had 
had a calf and was more than a year older. The simple test suggested above 
would do a great deal to clarify the confusion that clouds this issue with conse- 
quent reduction of litigation. 


Finally, with particular reference to cattle, there will be uncertainty under 
the amendment as to the age and circumstances which will qualify a young 
animal as one being used for breeding purposes. Does the “regardless of age” 
phrase mean that heifers might be considered as within Section 117 (j) when 
they are over 12 months old and have been raised by the taxpayer or have been 
held 12 months from the date of purchase? Strictly speaking, a heifer is not 
used for breeding purposes until she has had a calf or is at least bred. However, 
considering a breeding herd as an entity, heifers prior to calfing must be con- 
sidered as a most important and integral part. Unless sufficient number are 
retained and developed properly as replacements, a breeding herd declines rap- 
idly in value. If breeding cows are termed capital assets, replacement heifers 
should certainly be in the same category. 


In view of the wording of the amendment and the intention evidenced by 
the 1951 Report of the Senate Finance Committee, supra, it would seem possi- 
ble that heifers over 12 months old raised by the taxpayer and intended for use 
by him in his breeding herd may be property held for use in the trade or busi- 
ness within the meaning of Section 117 (j) and the fact that they are a ne- 
cessity in maintaining a breeding herd may be sufficient to allow a conclusion 
that they are used for breeding purposes even though they haven’t been bred 
and haven't had a calf. 

Many farmers and cattlemen sell heifers that are not needed as replacements 


as a regular practice. Such sales would clearly be sales in the ordinary course 
of business. Sales of bull calves to other breeders also would be sales in the 
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ordinary course of business. In neither instance is there any necessity of re- 
taining the animals as part of the breeding herd and they have neither actual nor 
contemplated use by the taxpayer for breeding purposes. 


Because of the possibility that the amendment to Section 117 (j) may nullify 
previous decisions referred to above with regard to the age at which a heifer in- 
tended for use in the breeding herd of the taxpayer comes within the meaning 
of Section 117 (j), it may be of advantage to the taxpayer to review his methods 
of handling heifers. If such an interpretation should materialize, the burden 
will be on the taxpayer to show that the sale was one of heifers intended as 
replacements in his breeding herd and riot one in the ordinary course of busi- 
ness. 


The amendment to Section 117 (j) appears to add emphasis to apparent 
present advantages of the cash receipts and disbursements methods over the 
accrual method for reporting farm income. The reason for this is that animals 
raised by taxpayer have a zero cost basis to the farmer reporting on the cash 
basis.* Interesting questions will undoubtedly arise as to method best adapted 
to reporting livestock income.’ 


In conclusion, while it is anticipated that interpretations covering this amend- 
ment to Section 117 (j) may soon be forthcoming which will render obsolete 
much of the discussion herein, it is hoped that the appearance of this article 
will, if nothing else, focus attention on this importance phase of the tax prob- 
lems of farmers and ranchers. 


8. See discussion by Byron Ver Ploeg, 37 Iowa Law Review, 57. 

9. In Fawn Lake Ranch Company v. Commissioner (12 T. C. 1139) the Tax Court said (lc. 1144): “Since 
cattle held for breeding purposes are treated as property ‘used in a trade or business,’ as distinguished from 
‘property held primarily for sale to customers,’ such cattle, of course, would not ordinarily ‘properly’ be includible 
in the inventory of the taxpayer. The inclusion of such cattle in inventory has been solely by a ruling of the 
res; lent and then only for convenience in accountig. I. T. 3666, 1944 C.B., p. 270. And that ruling, in 
order to prevent a farmer who uses the inventory method of accounting and reporting income from thereby losing 
the benefits of section 117 (j) of the code, included the specific provision that the fact that livestock may be so 
inventoried does not render such livestock ‘property of a kind which would properly be includible in the inventory 
of the taxpayer if on hand at the close of a taxable year’ so as to deprive the farmer of the benefits of section 117 (a) 
or section 117 (j) of the Internal Revenue Code.’ ” 


Under existing practice and presumably with the approval of the Bureau the amount of taxable gain arising as 
a result of the sale of breeding animals raised by taxpayer is determined by the difference between a cost of zero and 
the sale proceeds when the taxpayer makes his returns on the cash receipts and disbursements basis. When the 
taxpayer is on the accrual basis the value of the livestock as set forth in the inventory at the beginning of the year 
is used as the cost basis. Query: What would be the cost basis of the taxpayer reporting on the accrual basis if 
he eliminated breeding animals from inventory as is customary in the case of other capital assets? Would the cost 
basis applicable be ‘‘zero’”’ as in the case of a taxpayer reporting on the cash receipts and disbursement basis? If so, 
the apparent advantage of the livestock producer who reports on the cash receipts and disbursements over the tax- 
payer reporting on the accrual basis would be eliminated. 














































The JOURNAL 


CASE NOTES 


TORTS—FEDERAL TORTS CLAIMS ACT—RIGHTS OF A 
SERVICEMAN—NON-SERVICE CAUSED INJURY 


The plaintiffs, two soldiers on furlough, were riding with their father when their car 
was struck by a United States Army truck. The truck was driven by a civilian employee 
of the Federal government. One soldier was killed and the other was injured as the 
result of the collision. The injured soldier and the administrator of the deceased soldier 
brought an action against the United States under the Federal Tort Claims Act. 60 Stat. 
842, 28 US.C. §§ 921 et seq. (1946), as amended. The district court judge held that 
the truck driver was negligent, but no negligence on the part of either of the soldiers 
or their father was found. Judgment was entered for the claimants. Brooks v. United 
States, W.D.N.C. unreported (1947). The Fourth Circuit Court of Appeals, one judge 
dissenting, reversed this judgment, Brooks v. United States, 169 F.2d 840 (4th Cir. 
1948), but the Supreme Court, on certiorari, reinstated the district court ruling and 
held that the petitioners were entitled to recover under the Act. Brooks v. United States, 
337 US. 49, 69 S. Ct. 918 (1948). 





The majority opinion of the circuit court held that the petitioners were not covered 
by the Act, principally upon the grounds: (1) that the intent of the Legislative Reorgan- ' 
ization Act of 1946 of which the Federal Tort Claims Act is a part was to grant to 
private individuals, as distinguished from soldiers, the right to sue the government in 
tort. Report No. 1400 on S. 2177 (79th Cong., 2d Sess.), explanatory statement on 
page 31; (2) that there is in existence a comprehensive system for compensation for 
injuries to servicemen or their survivors including pensions given to surviving de- 
pendents of those killed in military service, a National Service Life Insurance program 
for servicemen, the equivalent of six months of the serviceman’s pay given to his bene- 
ficiary upon his death, and pensions granted to servicemen for disabilities; (3) that 
Congress having made no distinction in other legislation between the injury sustained 
by a serviceman while on furlough and an injury received while on active duty, there is 
no basis for assuming that Congress intended that distinction to be effective in the 
Act; (4) that the unique position of the serviceman to his government is such that 
he must necessarily be excluded from the provisions of the Act. Feres v. United States, 
Jefferson v. United States, and United States v. Griggs, 340 U.S. 135, 71 S. Ct. 153 
(1950) ; also see Dobson v. United States, 27 F.2d. 807 (6th Cir. 1928); cert. den. 278 
US. 653, 49 S. Cr. 179 (1928); Bradey v. United States, 151 F. 2d. 742 (2d Cir. 1945); 
cert. den. 326 US. 794, 66 S. Ct. 483 (1946); (5) that the fact that servicemen as a 
class do not fall into one of the enumerated exceptions to the Act does not, of necessity, 
mean that they are covered by it. The exceptions referred to by petitioners [“(j) Any 
claim arising out of the combatant activities of military or naval forces, or the Coast 
Guard during time of war. (k) Any claim arising in a foreign country.” 28 U.S.C. § 2680 
Sub. (j) and (k) (Supp. 1951).] refer only to types of injuries that are covered by the 
Act and do not refer to classes of claimants. 


The Supreme Court, on the other hand, thought that the Congress, at the time it passed 
the Act, did not intend to overlook so important a segment of our population as the 
servicemen nor did it intend the exclusion of the servicemen to be implied by the 
court. Brooks v. United States, 337 US. 49, 51, supra. Justice Murphy pointed out 
when writing the opinion of the court that of the eighteen tort claims bills introduced 
in Congress between 1925 and 1935 only two failed to contain express exceptions de- 
nying recovery to servicemen. Judge Parker’s dissent in the circuit court, with which 
the Supreme Court substantially agreed, emphasized the fact that when the Federal Tort 
Claims Bill was introduced there was an express exception which excluded “Any claim 
for which compensation is provided by. . . the World War Veterans Act of 1924, as 
amended.” H.R. 181, 79th Cong., 1st Sess. This exception was omitted when the Act 
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was finally passed. Thus, it seems proper to conclude that if an exception for servicemen 
had been intended it would have been expressly stated within the body of the Act. 


That a serviceman may not sue in tort under the Federal Tort Claims Act for injuries 
sustained while in the performance of his duties seems to be well settled. Feres v. United 
States, supra; also see Dobson v. United States, supra, and Bradey v. United States, supra. 
The instant case represents the first case involving a non-service caused injury to reach 
an appellate court. It seems that the Supreme Court in deciding this case does not deny 
the argument of the circuit court that there is a unique relationship between the service- 
man and his government, but it points out that this relationship does not necessarily exist 
for all purposes while the serviceman is on leave or furlough. However, it must be rec- 
ognized that the soldiers were still under the control of the government to the extent 
that they were subject to military law, Hiatt v. Brown, 339 U.S. 103, 70 S. Cr. 495 
(1950), and for most intents and purposes, military law has considered the serviceman 
on leave or furlough in the same light as one on active duty. S P J G A 1945/13372, 14 
December 1945; S P J] G A 1946/2188, 1 March 1946; S P J G A 1946/6985, 6 July 
1946. So it cannot have been a change in that respect of the legal relationship which 
Judge Parker in the dissenting opinion of the circuit court had in mind when he stated. 
“In this case the position of the soldiers was precisely that of their civilian father.” 


But if that aspect of the relationship provides no basis for distinguishing the non- 
service caused injury, upon what grounds can it be distinguished? It was pointed out 
in Dobson v. United States, supra, and Jefferson v. United States, supra, both of which 
involved service caused injuries, that the courts would be besieged with volumes of 
claims if their respective acts (Public Vessels Act, 46 US.C. § 718 et seq., for the Dob- 
son case, and the Federal Tort Claims Act for the Jefferson case) were interpreted to 
allow servicemen to recover for their injuries. If this was the basic reason for the hold- 
ing in those cases, the instant case could easily be distinguished. Multitudinous litiga- 
tion might arise for the slip of a surgeon’s hand or a battle commander’s poor judgment 
for the serviceman on active duty, but this threat is not present in claims arising while 
servicemen are on leave or furlough. 


The Supreme Court clearly rejected the circuit court's argument that the fact that 
sezvicemen were provided for by other legislation precluded them from recovery under 
this Act. This argument would provide no basis for distinguishing the service caused 
from the non-service caused injury. 


Although the Supreme Court completely ignores the circuit court’s argument that the 
failure of Congress to distinguish the service caused injury from the non-service caused 
injury in other legislation destroys the grounds for drawing such a distinction in this 
case, that argument can be reconciled with the decision of the Supreme Court by examin- 
ing the unique intent of the Federal Tort Claims Act. Judge Goddard succinctly stated 
the purpose of the Act in Samson v. United States, 79 F. Supp. 406 (S.D.N.Y. 1947), at 
p. 408, when he said: “. . . the apparent purpose of the Federal Tort Claims Act was 
to do away with the system of resorting to the introduction in Congress of private tort 
claims bills for awards to one who has suffered as a result of a tort by the United States, 
its agent, or employees. . . Thus prior to the enactment of the Federal Tort Claims Act, 
redress for the injury or death of a member of the military forces, as well as that of a 
civilian, might be had by means of a private bill if the injury or death had not been sus- 
tained as incident to the injured or deceased person’s services as military personnel or 
as civilian employees of the War Department or of the Army.” 


Since Congress had in practice allowed the distinction between the service caused and 
the non-service caused injury to exist prior to the passage of the Act, it seems logical 
that in the absence of a contrary expression the distinction should be presumed to have 
been in the legislative mind when the Act was passed. It is submitted that the question 
underlying the Supreme Court decision resolved itself into this: What would Congress 
have done had this case come up before it? Would this type injury be considered by 
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Congress as one for which a private bill might be granted? Or, was it an injury which 
would have been left to general legislative provisions covering servicemen? The Su- 

reme Court believed that the instant case would have come within the purview of cases 
he which Congress would have granted private bills and therefore found that this case 
was covered by the Act. 


Don W. GIFFIN. 


TORTS—THE RELATION OF SLEEP TO NEGLIGENCE 


“Sleep knits up the raveled sleeve of care,” but its repercussions in the field of auto- 
mobile negligence law is ever constant in calling for new appellate definitions of the pre- 
requisites of acts, duties, and negligence. The difficulty is in identification and legal 
recognition of an act as constituting actionable negligence. 


The latest ramification in the relation of sleep to actionable negligence is found in a 
late Missouri case of first impression where the defendant, while sleeping in the back 
seat of an automobile, unconsciously pushed or shoved the back of the driver's seat for- 
ward, causing the driver to lose control. The Supreme Court of Missouri held that the 
acts of the defendant did not constitute negligence. Negligence must be predicated upon 
the voluntary act or inadvertent omissions of conscious persons. The defendant in this 
case was asleep at the time of the accident, so the allegedly negligent act was the act of 
an unconscious individual; hence there could be no liability. Stokes v. Carlson, —Mo.—, 
240 S.W. 2d. 132 (1951). 


Unique as is the above factual situation, it is duplicated in a Pennsylvania case where 
a plaintiff driver suddenly found the back of the seat forced against her, throwing her 
arms off the wheel and causing her to lose control. Lobert v. Pack, 447 Penn. 103, 9 


A.2d. 265 (1939). In decreeing no liability, the Pennsylvania court said that the sleep- 
ing defendant was incapable of voluntary movement; hence, no act. He was under no 
duty to stay awake; hence, no negligence in falling asleep. 


After many years, the principal definition of a negligent act is still to be found in the 
landmark case of Slattery v. Haley 25 Ont. Law Rep. 95 (1923), in which it was said 
that there cannot be an act without volition; that there can be no act during sleep when 
the will is in abeyance; that there can be no negligence without an act. With scores of 
automobile cases arising from accidents caused by a driver falling asleep during the past 
two decades, the courts have firmly adhered to the rule laid down in Slattery v. Haley, 
supra, which states, “Negligence, if any, of an automobile driver going to sleep while 
driving lies in the fact that he does not heed indications of approach of sleep or circum- 
stances likely to bring it about.” The question in all cases is: Was the defendant negli- 
gent in falling asleep? Bushnell v. Bushnell, 103 Conn. 583, 131 Atl. 432 (1925), 44 
A.L.R. Deviling v. Morse, 254 Mich. 113, 235 N.W. 812 (1931); Krantz v. Krantz, 211 
Wis. 249, 248 N.W. 155 (1933), 64 ALR. 136, 138 ALR. 1388. 


In the case of Dry Goods Co. v. Self, 20 Tenn. App. 498, 101 S.W. 2d. 132 (1937), 
the court states that “a motorist who goes to sleep while driving an automobile is prima 
facie guilty of negligence,” but the courts are much more lenient in the case of a sleeping 
guest. The rule was stated in an early Pennsylvania case that the tendency of decisions is 
to hold a passenger responsible for his actual negligence in joining with the driver in 
testing a danger he knows to exist and not for the result of mere inaction in failing to 
discover dangers of which he is ignorant but might have discovered had he been giving 
attention to the roadway ahead of him. Azinger v. Pennsylvania R.R. Co., 262 Penn. 320, 
105 Atl. 87 (1918). A few years later the same court said, “As she took no part in the 
driving and knew of no danger, the fact that she was dozing when the crash came did 
not necessarily convict her of negligence.” Accord, Howse v. Weinrich, 133 Kan. 132, 
298 Pac. 766 (1931). The rule has solidified in Pennsylvania to the point that a pas- 
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senger is not required to keep awake, alert and on watch for the driver's negligence. 
Oestriech v. Zibman, 110 Pa. Supp. 457, 169 Atl. 14 (1933). It must now be regarded as 
settled that the mere fact of sleeping does not, as a matter of law, convict a passenger 
in an automobile of negligence. Frank v. Mackely, 135 Penn. 257, 173 Atl. 186 (1934). 


The Stokes and Pack cases purport to represent extension of the doctrine of Slattery v. 
Haley, supra. Both the Missouri and Pennsylvania courts have indicated that a bold and 
broad rule has been laid down by these decisions in the relation of sleep to negligence, 
but in reality the decisions have left the same unsettled questions as were present before. 
Consider the result if both defendants had known that they were subject to involuntary 
responses when asleep. In that event, would the defendant be required to foresee the 
possible consequences of his act? If required to foresee, would he be negligent in falling 
asleep? Emphatic as the decisions are in decreeing no liability, they have failed to lay 
down the inflexible rule purportedly intended. Until the broader issue is considered, 
the hapless passenger will never truly know whether “Sleep knits up the raveled sleeve of 
care. 


HAROLD L. TURNER. 
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LOCAL DRAFT BOARD ACTION UNDER SELECTIVE 
SERVICE REGULATIONS 


By JOHN R. GRIFFITH, JR. 


Since the outbreak of the Korean War young men of draft age and their fam- 
ilies have again become concerned with the nation’s need for, and method of 
conscripting fighting men. The Selective Service Regulations, governing the 
procedure and process by which men are called into the service,’ provide for 
appeals that may be taken from the decision of the registrant’s local draft board 
as to the registrant’s draft classification.” If the local board fails to act favorably, 
he may appeal the matter to Appeal Boards located in each state and in the 


territories and possessions of the United States.* The registrant may appeal 
further to the President of the United States if he has been placed in one of 
several specified classifications, and if one or more members of an Appeal Board 
dissented from such classification.‘ These civil remedies must be exhausted 
1, Title 32, Chapter XVI, parts 1602 to 1650 incl. of the Code of Federal Regulations. 
Title 32, Chapter XVI part 1625.2 of the Code of Federal Regulations. 


ys 
3. Title 32, Chapter XVI part 1626.2 of the Code of Federal Regulations. 
4. Title 32, Chapter XVI part 1627.3 of the Code of Federal Regulations. 
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prior to the registrant’s call into the service before a petition for habeas corpus 
contesting the validity of the registrant's call into the service has any chance for 
success.” 

The antipathy of the American people to the forcing of Americans into mili- 
tary service contrary to legislative and constitutional authority dates back to 
the period shortly before the war of 1812, when the British searched American 
ships and pressed American sailors alleged to be British into the British Navy. 


In the very recent case of United States ex rel Barriel v. Clement,® it was 
decided by the United States District Court for the Southern district of California 
that a man could not be validly drafted under a resolution passed by his local 
draft board, when the resolution was contradictory to a National Selective 
Service Regulation. 

In the Barriel case, Antonio Barriel was placed in Class 1-A and drafted into 
the Marine Corps shortly after the outbreak of the Korean war. He was drafted 
under a Icoal board resolution which provided in effect that registrants mar- 
ried after July 7, 1950, would not be considered for deferment except in extreme 
hardship cases. Joan Barriel, his wife, brought habeas corpus proceedings 
against the commanding general of the United States Marine Corps Recruit 
Depot at San Diego, California, on the theory that the local draft board’s reso- 
lution was invalid in that it conflicted with a National Selective Service Regula- 
tion, its essence being that a registrant who had a wife or child with whom he 
maintained a bona fide residence should be placed in classification 3-A.’ 


The court held that Barriel was inducted into the service pursuant to an 
invalid resolution of the draft board; the petitioner had exhausted his various 
administrative remedies; and that therefore the petition was sufficient to sup- 
port a writ of habeas corpus. The court went on to say that its order was with- 
out prejudice to the taking of further or subsequent steps or proceedings by the 
local draft board in accordance with law. 

Although some of the local boards in localities short of men have probably 
passed similar resolutions, diligent search by the author has revealed no compar- 
able case. There have been no similar proceedings attempted in Kansas. 


In the somewhat similar case of Albertson v. Harry Truman,® decided De- 
cember 20, 1951, the registrant was classified 1-A by the local board on Septem- 
ber 1, 1950. He was married October 28, 1950, and on October 30, 1950, noti- 
fied his draft board of his marriage. His classification was not reopened and he 
was subsequently inducted into the Army in accordance with an order to report 
for induction dated March 9, 1951. At the time of the registrant’s marriage the 
same section of the National Selective Service Regulations that prevailed at 
the time Antonio Barriel was drafted was still in full force and effect.’ 


In dismissing the petition this court said: “The petitioner’s marriage was a 


5. United States ex rel Seldner v. Mellis 59 Federal Supplement —_ a February 21, ec 

6. United States ex rel Barriel v. Clement 101 Federal S BTL, lecided October 19, 1951. 

7. Title 32, Chapter XVI part 1622.15 (a) (redesignated 1622.30 oyDS/51 E. O. 10292, 16 F. R. 9843) of 
the Code of Federal Regulations. 

8. United States ex rel Albertson v. Harry Truman decided December 20, 1951, in the United States District 
Court for the District of Columbia—unreported. 

9. Title 32, Chapter XVI part 1622.15 (a) (redesignated 1622.30 9/25/51 E. O. 10292, 16 F. R. 9843) of 
the Code of Federal Regulations. 
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voluntary act undertaken by him with full knowledge of his 1-A status. Due 
process of law does not require that this petitioner be relieved of his own de- 
liberate act.. . . The petition must be dismissed upon the ground that it is not 
sufficient to support a writ of habeas corpus. The ruling of this court, how- 
ever, must be confined to the fact situation presented by the particular petition.” 


The Selective Service has, since Barriel and Albertson were drafted, stiffened 
the requirements for classification 3-A. Before June of 1951 the Regulations 
required only a wife or child of the registrant maintained in a bona fide home.'® 
In June of 1951 Selective Service issued a new regulation requiring the regis- 
trant for purposes of classification 3-A, to have a child, then existing, or a 
certificate from a licensed physician to the effect that a child had been con- 
ceived. 


Some interesting gestions are raised by the new regulation. Would habeas 
corpus proceedings be available to test the validity of the drafting of a registrant 
under a local board resolution similar to the resolution passed by the board in 
the Barriel case if the resolution applies to the date of presentation to the local 
board of evidence that a child has been born, or a certificate that the child has 
been conceived? Would the birth of a child or the presentation of such a cer- 
tificate after the date specified in the board resolution be deemed the placing 
of the registrant in class 3-A by “his own deliberate act?” These await judicial 
determinations. 


10, Title 32, Chapter XVI 1622.15 (a) (1) (redesignated 1622.30 9/25/51 E. O. 10292, 16 F. R. 
9843) of the Code of Federal Fegulations. wit 


11. Title 32, Chapter XVI part 1622.30 (2) of the Code of Federal Regulations. 
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ADMISSIBILITY OF EVIDENCE OBTAINED BY SEARCH AND 
SEIZURE—THE GOVERNMENT'S GROWING BURDEN 


By Scott R. TRAYLOR, 3 L. 


The conviction of Jesse W. Jeffers, Jr., in the District Court for the District 
of Columbia on a charge of purchasing, selling, dispensing, and distributing, 
contraband narcotics was set aside by the Supreme Court of the United States’ 
on the grounds that the evidence used for conviction was obtained by unlawful 
search and seizure. 


The respondent’s two aunts occupied a room in a hotel in the District of 
Columbia in which Mr. Jeffers was not registered. About 3:00 P.M. one after- 
noon one Roberts offered $500.00 to the house detective to let him into the 
aunts’ room, explaining that the respondent had “some stuff stashed” there. 
The detective invited Roberts to return later in the evening, and in the mean- 
time he would think it over. Immediately the detective reported the incident 
to the metropolitan police official in charge of the narcotics squad who came 
to the hotel about 4:00 P.M. The detective and local narcotics agent obtained 
a key from the hotel manager, and without either a search or arrest warrant 
entered the room in the absence of the aunts and of the respondent and without 
their permission. Upon searching the room, they found a box containing 19 
bottles of cocaine, of which only two had U. S. Tax stamps attached, and one 
bottle of codeine, also without stamps. The men seized the bottles which later 
they turned over to the federal narcotic agents. The following day the respond- 
ent was arrested, at which time he admitted ownership of the narcotics. At the 
trial in the lower court the narcotics were admitted in evidence despite a timely 
motion to suppress on the ground that the search and seizure to procure the 
evidence was illegal and violated the defendant’s rights under the Fourth 
Amendment of the Constitution. Upon conviction the defendant appealed 
to the Court of Appeals for the District of Columbia, which reversed the 
judgment’ and the government brought certiorari. The United States Supreme 
Court held that the evidence had been obtained in violation of the rights of 
the defendant under the Fourth Amendment, and should have been excluded 
upon the motion of the defendant. 


In its argument, the government strongly urged that the protection of the 
Fourth Amendment did not extend to contraband—to goods the possession of 
which Congress had made unlawful. This contention had previously been 
made in Trupiano v. United States, 1948, 334 U. S. 699; 68 S. Ct. 1229, 1235; 
92 L. Ed. 1663;? and was rejected by the court. The court, citing the Trupiano 
case, reiterated the rule that Congress in abrogating property rights in contra- 
band narcotics merely intended to aid in their forfeiture and thereby prevent 
the spread of the traffic in drugs. It is not intended, nor does it, abolish the 

1. United States v. Jeffers, Nov. 13, 1951, 72 S. Ct. 93, 342 U. S, 48, 96 L. Ed. —. 

2: United States v. Jeffers, Dec. 7, 1950, 187 F. 2d. 498. 


3. For an in account of the activities of the wag oe ny and of the defendants, in the Trupiano 
eos Gullible Bootleggers by J. C. Evening Post, Vol. 224; 26-7, Nov. 27, 
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rule for exclusion of evidence obtained by unlawful searches and seizures.‘ 

The government further argued that the respondent’s right of privacy was 
not violated, since the hotel room invaded was not his nor under his control, 
and that he therefore lacked the necessary standing to suppress the evidence. 
The court found no merit in this contention. The decision therefore extends 
the protection afforded by the Fourth Amendment to the effects of an accused, 
even though the effects are contraband, where they are taken by the officers 
not in violation of any right of privacy of the accused, but by an invasion of the 
right of privacy of some third person. 

A similar argument was made by the government in the case of McDonald 
v. United States, 1948, 335 U.S. 451; 69 S. Ct. 191; 93 L. Ed. 153. In this case, 
McDonald and one Washington were convicted for operating a lottery or 
numbers game. The officers had suspected that McDonald was operating the 
numbers game in a room he had rented for that purpose although he maintained 
a different residence. They gained entry into the rooming house by crawling 
through the landlady’s bedroom window, and from the hall looked through 
the transom into the room, where McDonald was observed in the commission 
of the statutory violation, and the officers forthwith entered and arrested the 
Occupants, and searched the room. The government’s argument was that only 
the landlady’s right of privacy was invaded, as to which the defendant Mc- 
Donald could not complain, since the protection of the Fourth Amendment is 
personal to her, and that McDonald could not complain as to the search of the 
room since he was validly arrested there for the commission of a crime in the 
presence of the officers, and the search was incident to that arrest. The court 
held that the evidence should have been suppressed, rejecting the government's 
argument not for its incorrectness, but for its result. In the McDonald case, 
although it was primarily the privacy of the landly which was invaded, it at 
least affected a room under the control of the defendant. The Jeffers case ex- 
tends the protection a step further, beyond an individual’s home or place of 
business, and holds him secure as to his effects from unlawful search and seizure 
in whatever house they might be located, even when that individual has no 
right to possession or control thereof. 

The court emphasized that adherence to judicial process in searches and seiz- 
ures is required by the mandate of the Fourth Amendment, and that only where 
made as an incident of a lawful arrest or in exceptional circumstances might an 
exemption be claimed by the officers to the requirement for a search warrant. 
The basis of an exemption has been established, of course, in previous cases,” 
but the Jeffers case goes one step further, and makes it the government’s burden 
to show the need for the exemption. The exact language of the court, omitting 
citations is: 

“Only where incident to a valid arrest, or in ‘exceptional circumstances, may an 


exemption lie and then the burden is on those seeking the exemption to show the 
need for it. (p. 95, emphasis supplied ) 





4. In a number of cases the Court has ruled without ——y the issue, that contraband, if wy obtained 
by federal agents, should be suppressed as evidence. See Amos v. United States, 1920, 255 U. S. 313, 41 S. Ce. 266, 
65 L. Ed. 654 and Taylor v. United States, 1932, 286 U. S. i. 41 S. Ct. 266, 76 L. Ed. 951 as to whisky; Byars 
v. United -— 1926, 273 U. S. 28, 41 S. Ce. 266, 71 L. Ed. 520, as to counterfeit stamps; Agnello v. United 
States, 1925, 269 U. S. 20, 46 S. Ce.'4, 70 L. 145, 51 A.L.R. 409, as to cocaine. 

5. The 4.4 of are discussed infra, page 7 
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As authority, the court cites McDonald v. United States, supra, where the court, 

after stating the requirement of the Constitution for a search warrant said: 
“We cannot be true to that constitutional requirement and excuse the absence of a 
search warrant without a showing by those who seek exemption from the Consti- 
tional mandate that exigencies of the situation made that course imperative.” (p. 456, 
emphasis supplied ) 

This rule of law, that the burden is on the government to show that evidence 
obtained without a search warrant, has been taken under the established exemp- 
tions from the requirement for a search warrant, is enounced by the Supreme 
Court in the Jeffer’s case for the first time, excepting for the statement of the 
principle in the McDonald case. The rule is consistent with the decisions as 
to waiver of the protection of the Fourth Amendment by consent to search, in 
which case it has been held that the burden is on the government to show that 
the consent was not coerced and in such cases the evidence must be clear and 
convincing.® On the other hand, it is commonly accepted that the burden of 
showing that the evidence should be suppressed or returned is upon the person 
alleging the unlawfulness of the search. There is some judicial authority for 
this view in the case of United States v. Vatune, 1923, 292 F. 497; which holds 
that officers and agents of the United States are presumed to act under legal 
authority and the burden of proof rests on one alleging that a search and seizure 
by such officer or agent was unreasonable and in violation of law. However, in 
the case of United States v. Keleher, 1924, 2 F. 2d. 934; where the search had 
been made with a warrant which the petitioner maintained had been issued 
without cause, the court held that where the right to make search or seizure had 
been directly challenged by petition to return and motion to quash the warrant, 
it was the duty of the proper officials to justify the action taken and to establish 
that the search and seizure was legally authorized by a valid warrant. There is 
also the case of Fabri v. United States, 1928, 24 F. 2d. 185, which holds that 
upon an unlawful search of a dwelling house, in which government agents seize 
property, the possession of which may or may not have been unlawful, the 
person from whose possession it was wrongfully taken is prima facie entitled 
to its return and that the government can make successful resistance to an 
appropriate petition for its return only by showing affirmatively, by proofs 
other than those obtained as a result of the unlawful search, that the property 
was, at the time of the seizure, being used in the commission of a crime. Having 
been enounced by the Supreme Court, the rule placing the burden on the gov- 
ernment will now become established as a part of the federal criminal pro- 
cedure, and will further protect the accused from over zealousness of law en- 
forcement officers in making searches and seizures. If the language of the 
court is to be given its plain meaning, we may conclude that the rule now to be 
applied is as follows: Once an adequate motion for suppression of evidence 
is made, or a timely objection entered on the ground that the evidence was ille- 
gally obtained without a warrant, and it is shown that no warrant was issued, 
then the government must affirmatively show, in order to defeat the motion 
or objection, that the governmental agent clearly came within an established 
exemption from the constitutional requirements of the search warrant. 


6. See Judd v. United States, 1951, 190 F. 2d. 649. 
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A short review of the exemptions from the requirement for a search warrant 
is perhaps indicated at this point. The constitutional interdiction of the Fourth 
Amendment is against unreasonable searches and seizures, and against the issu- 
ance of search warrants without probable cause or unsupported by oath or 
affirmation. Under some circumstances a search and seizure without a warrant 
may be justified. It was held in Carroll v. United States, 1925, 267 U. S. 132; 
69 L. Ed. 543; 45 S. Cr. 280; that search of a moving vehicle without a warrant 
is permitted if the officer has reasonable and probable cause for believing the 
vehicle contains contraband which is being illegally transported. It is recognized 
that at the time of a valid arrest and as an incident thereto, the arresting officer 
may look around and seize such “fruits and evidences” of crime or contraband 
as may be “in plain sight and in his immediate and discernable presence.”’ 
Under the Harris case,® the search, if for evidence of the crime for which the 
arrest is made may extend to all of the apartment in which the accused was 
arrested. However searches as incident to valid arrest may not be made at a 
place other than that at which the arrest was made,’ and general, unlimited or 
exploratory searches are not permitted as incident to arrest.'° In Trupiano v. 
United States, supra, the search was made as an incident of a lawful arrest but 
without a search warrant. The officers had more than adequate time in which to 
procure a search warrant and there was no likelihood of removal or destruction 
of the illicit property. The Supreme Court held that the evidence should have 
been suppressed and that a legal search and seizure could be made without a war- 
rant as incident to an arrest only if there was some factor in the situation that 
would make it unreasonable or impracticable to require that a warrant be ob- 
tained in advance. However, in United States v. Rabinowitz, 1950, 339 U.S. 56; 
70 S. Ct. 430; 94 L. Ed. 653; the court upheld a search and seizure without a 
warrant when made as incident to a valid arrest in a place which was a business 
room of small dimensions and under the immediate and complete control of 
the person arrested, where the search did not extend beyond the room used for 
the unlawful purpose and the possession of the articles seized was a crime. In 
reaching this result the Court overruled the Trupiano case to the extent that 
that case required a search warrant because of the adequate amount of time 
available to the officers in which they could have procured the warrant before 
the search, and there was no apparent necessity to immediately seize the prop- 
erty to prevent its removal or destruction, and applied the test of the reason- 
ableness under all of the circumstances of the search after and incident to a 
lawful arrest. The Supreme Court in the Jeffers case states that searches other 
than as incident to a lawful arrest may be made without warrant only in ex- 
ceptional circumstances, citing Johnson v. United States, 1948, 333 U. S. 10; 
68 S. Ct. 367; 92 L. Ed. 153; which states that there are exceptional circum- 
stances in which upon balancing the need for effective law enforcement against 





Uni v. Lee, 1927, £78 D- S390, 37 S. Ge. 786, 72 2. BS, toes; Marron v. United States, 1927, 
273 v. S. oe 48 5. Ce. 74, 72 L. Ed. 231; Harris v. United States, 1947, SS S. 145, 67 S. Ce. 1098, 91 
1399, rehearing denied, 1947, 331 U. es 867, 67 S. Ce. 1527, 91 L. Ed. 1871. 

sg ‘foe, note 7. 

9. Weeks v. United States, 1914, 232 U. S. 383, 34 S. Ct. 341, 58 L. Ed. 652; Agnello v. United States, 
supra, note 4, 

10. Go-Bart Importing Co. v. United States, 1931, 282 U. os, * S. Ce. 153, 75 L. Ed. 374; United 
States v. Lefkowitz, rro32 285 U.S. 452, 52 S. Ct. 420, 76 L. Ba. 
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the right of privacy, a search warrant may be dispensed with. The Court then 
indicates that flight of a suspect, likelihood of removal of a movable vehicle, the 
possibility of removal or destruction of evidence or contraband might be within 
such circumstances, but rejected the inconvenience of the officers or delay in 
procuring a warrant as constituting circumstances worthy of consideration. 


In closing there is one other factor worthy of discussion. It should be kept 
in mind that there is some possibility of a com: aplete destruction of the rule on 
suppression of evidence by Congressional Act.'' An accused was first allowed 
to have evidence suppressed when it was taken by unlawful search and seizure 
of the home by a federal law enforcing agent in the case of Weeks v. United 
States.'? Since the decision in that case the court has followed the rule and ex- 
panded it. The possibility of Congressional repeal of the rule raises the ques- 
tion whether this rule is one of constitutional guarantees encompassed in the 
Fourth Amendment or is it a mere rule of evidence which could be negated by 
act of congress. This question has been raised by Mr. Justice Black, who be- 
lieves that the suppression rule is definitely one of evidence. He has indicated 
this belief by his opinions in Wolf v. Colorado, 1949, 338 U. S. 25-48; 69 
S. Ct. 1359, 1367; where he concurred, and again in United States v. Rabino- 
witz, supra, in a dissenting opinion. In Wolf v. Colorado the court, by Mr. 
Justice Frankfurter, discussed the question as to whether Congress could validly 
enact legislation permitting the introduction in federal courts of evidence seized 
in violation of the Fourth Amendment. Mr. Justice Black concurred, adding 
that it appeared to be the plain implication of the courts opinion that the rule 
excluding evidence obtained by an illegal search from admission in a federal 
court was not a command of the Fourth Amendment but a judicially created 
rule of evidence which Congress might negate. 


The Court in deciding the Rabinowitz case, just one year later, in 1950, 
seemed to go on the assumption, without deciding, that the rule was one which 
was within the limits of the Fourth Amendment. To this decision Mr. Justice 
Black dissented, saying: 


“Trupiano v. United States was decided on the unarticulated premise that the 
Fourth Amendment of itself barred the use of evidence obtained by what the court 
considered an ‘unreasonable’ search. I dissented in that case. Later, concurring in this 
court's decision in Wolf v. Colorado, 338 U.S. 25, 39-40, I stated my agreement 
with the ‘plain implication’ of the Wolf opinion that the ‘federal exclusionary rule is 
not a command of the Fourth Amendment but is a judicially created rule of evidence 
which Congress might negate.’ 


“In the light of the Wolf case, the Trupiano rule is not a Constitutional command, 
but rather an evidentiary policy adopted by this court in the exercise of its super- 
visory powers over federal courts.” 


From this dissent we can readily ascertain that Mr. Justice Black, when dissent- 
ing in the Trupiano case, did so for the same reason that he used in the Wolf 
case and the Rabinowitz case although he remained silent in the Trupiano case. 





11. The rule hee, 2 Substantially criticized. See, Ramen roa Sines pa ps ny of the Law, 24 
Cornell Law » 337, 369-372, ion Evidence yt and Seizure, 19 Illinois Law 
Review, 303, 311- 513; 42 Michigan Law Review 679, 683-684. 


12. Supra, note 9. 
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It seems rather odd, after this outcry by Mr. Justice Black, that he has re- 
mained silent, as to his views, in the Jeffers case. Could it be that the rest of 
the court has persuaded Mr. Justice Black that his views are wrong? Or, has 
Mr. Justice Black convinced the rest of the court that he is right? In any event 
neither the court, nor Justice Black has shed any light upon the matter by their 
decision in the present case. What the outcome is, or will be, can only be left 
to speculation. We may be reasonably sure, however, that to secure the safe- 
guards of the Fourth Amendment the trend of the Supreme Court's decisions 
is towards a more rigid restraint of the activities of federal officers and agents 
in making searches and seizures. 


CASE NOTE 
FEDERAL REMOVAL JURISDICTION 


Plaintiff, a Kansas corporaticn, brought suit in the United States District Court, dis- 
trict of Kansas, against defendant, a Kansas corporation, to recover the difference be- 
tween intrastate and interstate shipments of coal between Pittsburg, Kansas, and Kansas 
City, Kansas, alleging that the journey was intrastate but that defendant had charged 
interstate rates. Tariffs pertaining to shipments to or from Kansas City, Kansas, desig- 
nate Argentine, a suburb of Kansas City, Kansas, as the point of shipment or receipt. 
In accordance with a plan of convenience, cars arriving at Argentine consigned to points 
in and around Kansas City, Kansas, are “switched” in switching yards adjoining the 
Argentine station, but located in Missouri. The cars in question in this suic traveled five 
or six miles interstate, and then to the Kansas City, Kansas, power plant to which they 
were consigned. The interstate rates charged by defendant were for consignments to 
Kansas City, Missouri. HELD: A federal court does not have jurisdiction of a suit in 
which plaintiff does not “rely upon a federal statute for his right to recover. . . The mere 
assertion. . . that the case is one involving the construction or application of the federal 
laws” does not confer jurisdiction upon a federal court; nor is the fact that the carrier is 
under the Interstate Commerce Act sufficient, in and of itself, to confer jurisdiction. Kan- 
sas City, Kansas v. Atchison, T. & S. F. R. Co., 101 F. Supp. 1, p. 5, (1951). 


It would seem that this jurisdictional question was settled long ago by the landmark 
case, Tennessee v. Union & Planter’s Bank, 152 U. S. 454, 14 S. Ct. 654, 38 LE. 511, 
(1894). That case construed the judiciary act of 1887 (as amended in 1888) both as 
to original and removal jurisdiction. Prior to that act federal courts exercised original 
jurisdiction where plaintiff showed that he relied upon some right accruing to him by 
virtue of the United States Constitvtion or laws of the United States (Kansas Pacific R. 
Co. v. Atchison, 'T. & S. F. R. Co., 112 US. 414, 5 S. Ct. 208, 28 L. Ed. 794 [1884]; New 
Orleans v. Houston, 119 US. 265, 7 S. Ct. 198, 30 L. Ed. 411 [1886]). But the claim 
of right had to appear from plaintiff's complaint (Metcalf v. Watertown, 128 U.S. 586, 
9 S. Cr. 173, 32 L. Ed. 543 [1888]. And “the suit must be one in which some title, 
right, privilege, or immunity on which recovery depends will be defeated by one con- 
struction of the Constitution or a law or a treaty of the United States, or sustained by a 
conrtary construction.” (Carson v. Dunham, 121 U.S. 421, 7 S. Ct. 1030, at page 1033, 
30 L. Ed. 992 [1887]; followed in King County v. Seattle School District, 263 U.S. 361, 
44 S. Ct. 127, 68 L. Ed. 339 [1923]; Saunders v. Allen, 58 F. Supp. 417 [1944]; and Mc- 
Cartney v. State of West Virginia, 156 F.2d. 739 [1946] ). Before the 1887 act a suit 
could be removed from a state court to a federal court if either party relied upon some 
right to relief under the Constitution or laws of the United States, if such claim of right 
appeared on the record at the time of removal (Railroad Co. v. Mississippi, 102 U.S. 135, 
26 L. Ed. 96 [1880]; Ames v. Kansas, 111 U.S. 449, 4 S. Cr. 437, 28 L. Ed. 482 [1884]; 
Pacific Railroad Removal Cases, 115 U.S. 1, 5 S. Cr. 1113, 29 L. Ed. 319 [1885] ). 
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The rules of federal jurisdiction under the 1887 act were announced in Tennessee v. 
Union & Planter’s Bank, supra, and are followed under the present judicial code: Plain- 
tiff’s claim of right under the Constitution or laws of the United States must appear 
upon the face of the complaint (Louisville & Nashville R. Co. v. Motley, 211 US. 149, 
29 S. Ct. 42, 53 L. Ed. 126 [1908]; The Fair v. Kohler Die & Specialty Co., 228 US. 22, 
33 S. Ct. 410, 57 L. Ed. 716 [1913]; Taylor v. Anderson, 234 U'S. 74, 34 S. Ct. 724, 58 
L. Ed. 1218 [1914]). Mere references to the Constitution or laws of the United States, 
or mere assertions that a federal question is involved are not sufficient to confer juris- 
dcition (Starin v. New York, 115 US. 248, 6 S. Cr. 28, 29 L. Ed. 388 [1885]; Lambert 
Run Coal Co. v. Baltimore & Ohio R. Co., 258 U.S. 377, 42 S. Ct. 349, 66 L. Ed. 671 
[1922]; McCartney v. State of West Virginia, supra). Plaintiff must really rely upon 
a federal statute for his right to recover (Siler v. Louisville & Nashville R. Co., 213 US. 
175, 29 S. Ct. 451, 53 L. Ed. 753 [1909]; King County v. Seattle School District, supra; 
Malone v. Gardner, 62 F.2d. 15, [1932]; Saunders v. Allen, supra). The federal question 
must be an essential or integral part of plaintiff's case (Shulthis v. MacDougal, 225 US. 
561, 32 S. Ct. 704, 56 L. Ed. 1205 [1912]; McCartney v. State of West Virginia, supra). 
Where the only right sought to be enforced arises under a state law, federal jurisdiction 
cannot be predicated on the ground that a federal statute is indirectly involved or may 
be raised in the defense (Sawyer v. Kochersperger, 170 U.S. 303, 18 S. Ct. 946, 42 L. Ed. 
1046 [1898]; Arkansas v. Kansas & Texas Coal Co., 183 U.S. 185, 22 S Ct. 47, 46 L. Ed. 
144 [1901]; Boston & M. Consol. C. & S. Min. Co. v. Montana Ore Purchasing Co., 188 
US. 632, 23 S. Ct. 434, 47 L. Ed. 626 [1903]; Gully v. First Nat. Bank, 299 U.S. 109, 57 
S. Cr. 96, 81 L. Ed. 70 [1936]; United Electrical Radio & Machine Workers of America 
v. Intn’l Brotherhood of Electrical Workers, 115 F.2d. 488 [1940]; Wilkins v. Parker, 
35 F. Supp. 1004 [1940]). 


These decisions are in accord with the Congressional policy to restrict and limit the 


volume of federal litigation (Tennessee v. Union & Planter’s Bank, supra; Smith v. 
Lyon, 133 U.S. 315, 10 S. Ct. 303, 33 L. Ed. 635 [1890]; Fisk v. Henarie, 142 US. 459, 
12 S. Ct. 207, 35 L. Ed. 1080 [1892]; and recently, American Fire & Casualty Co. v. 
Finn, 341 US. 6, 71 S. Ct. 534, 95 L. Ed. 702 [1951] ). 


The principal case seems to be a somewhat close application of the above rules. 


No one would deny plaintiff's right to bring suit in a federal court were he seeking 
to recover charges in excess of the published “interstate” tariffs (S. Patti Const. Co. v. 
Union Pacific R. Co., 72 F. Supp. 101 [1947] ). Equally within the federal jurisdiction 
is an action by a carrier to recover unpaid freight charges on an interstate shipment on 
the basis of published tariffs (Atchison, T. & S. F. R. Co. v. Springer, 172 F.2d. 346 
[1949] ). Likewise, a suit to recover charges based on interstate rates filed with the 
Interstate Commerce Commission where the issue is whether the shipment was interstate 
or intrastate, and where plaintiff contends the shipment was interstate and bases his 
claim upon the federal statute, notwithstanding a prior adjudication by a state Railroad 
Commission that the shipments were intrastate (Southern Pacific v. Van Hoosear, 72 
F.2d. 903 [1934] ). But it is held in the principal case that federal jurisdiction does not 
exist in the case in which plaintiff complains that defendant has been charging interstate 
rates in accordance with published tariffs and plaintiff's claim for relief is based on the 
allegation that the shipments were in fact intrastate and he seeks to recover the charges 
in excess of the intrastate rates. 


HERB KELLY, 2 L. 
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BOOK NOTICES 


THE PREPARATION AND TRIAL OF CASES IN THE TAX COURT 
OF THE UNITED STATES, by Loyal E. Keir of the Des Moines, Iowa, Bar. 
Published by the American Law Institute collaborating with the American Bar 
Association, 133 South 36th Street, Philadelphia 4, Pennsylvania. 1952. $2.50. 
165 pages. 

This book is the third in a series of three which deal with the ordinary problems 
involved in a Federal income tax matter, beginning with the preparation of the return 
and ending with litigation. 

The legal problems involved in the preparation of an income tax return were covered 


in the first book, “Legal Problems in Tax Returns” by Thomas P. Glassmoyer and Sher- 
man T. McDowell of the Philadelphia Bar. 


The second volume entitled “Procedure Before The Bureau of Internal Revenue,” by 
Edgar J. Goodrich and Lipman Redman of the District of Columbia Bar, is a guide to pro- 
cedure in matters before the office of the Bureau of Internal Rvenue, terminating either 
with settlement or when the case is set down for litigation. 


This third of the trilogy involves the last stage of the tax case, the preparation and 
trial in the Tax Court. As with the first two, this book is written as a guide to the general 
practitioner, even though experienced tax lawyers will also find it useful. Emphasis is 
on the procedural and practical aspects of tax litigation. 


The book is written on a step-by-step, “how to do it” basis, starting with the statutory 
notice of deficiency and extending through the various stages of a tax case until it is 
concluded by the opinion and decision of the Court. Advice is given at the outset as 
to the function of the Tax Court and as to the considerations underlying the choice of 
the Tax Court, the District Court, or the Court of Claims, as a forum for tax contro- 
versies. 


The author has written the text material in a personalized, easy-to-read, conversational 
style. The sentences are short, and the words are of few syllables. To promote readability 
and reader interest, the author has used footnotes sparingly and has kept rules at an 
irreducible minimum. For the most part the problems and suggestions are illustrated by 
the case of William Jones. While all of the parties in the Jones case are fictitious the 
facts of the case are actually adapted from the author's files. 


Although the book is essentially directed to the technique of litigation, special em- 
phasis is given to the possibilities of settlement at various stages of a docketed case. In 
this connection the author has drawn upon his own past experience as an attorney in 
the Office of Chief Counsel, Bureau of Internal Revenue, to give the reader an insight 
into the manner in which a case is handled from the government's side. 


Included in the Appendix are the Rules of Practice of the Tax Court and a Uniform 
System of Citation which will aid the reader not only in preparing tax briefs but in brief 
writing generally. 


FAMILY LAW, by Nochem S. Winnet of the Philadelphia Bar and Wendell 
B. Gibson of the Iowa Bar. Published by the American Law Institute collab- 
orating with the American Bar Association. 133 South 36th Street, Philadelphia 
4, Pensylvania. 1952. $2.50. 115 pages. 

This is another in the increasing group of practical handbooks being published by the 


Joint Committee of the American Law Institute and the American Bar Association on 
Continuing Legal Education. 


There are few lawyers in practice, whether they are high priced corporation lawyers, 
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or higher priced tax experts, who sooner or later are not confronted with a problem 
of family law. This book is for all lawyers. It does not give definitive answers on all 

problems. It is not a short cut to avoid a knowledge of local practice and statutes. It is 
a book which brings into focus the whole panorama of the family relationship and prob- 
lems which arise out of it. The understanding of that relationship is fundamental 
knowledge for every lawyer and as basic to him as the family status itself is in the society 
in which we live. 


The book defines the law involved in the creation of the family status, its duration 
and in its termination, either by separation, divorce or death. The chapters deal with 
such topics as marriage, annulment, ante-nuptial agreements, actions between husband 
and wife, adoptions, separations, divorce, etc. 


There is particular value in every chapter in the indication of the tax problems which 
may be involved. We venture to suggest that the three check lists which are contained 
are worth more than the price of the book. There is one in the chapter on “Husband 
and Wife” listing the items to be considered in determining the amount of support; 
another, in the chapter on “Separation Agreements” the items to be considered by every 
lawyer who is drafting a separation agreement; and the third, in the chapter on “Juris- 
diction on Divorce,” suggestions of things to be done where a change of domicile is made. 


There is an appendix of forms included in the book with an apology by the authors. 
They say that in family law no court in this day and age is concerned with precise form 
or style. “Any petition which contains the jurisdictional facts and states the family prob- 
lem simply and clearly will get the consideration of the court.” 


The authors of the book are Nochem S. Winnet, of the Philadelphia Bar, formerly a 
judge of the Municipal Court of Philadelphia which has exclusive jurisdiction of do- 
mestic relations matters and Wendell B. Gibson of Des Moines, Iowa Bar. Both have 
written out of vast experience. They have not intended the book as a text or reference 
book on family law. They have stated the basic law of the family relationship. They have 
presented current problems and practical suggestions and opportunities for lawyers’ 
service. They have set all this forth in a style which should make interesting reading, 
and the general practitioner will find it a helpful addition to his library. 
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Paul Hurd has made a change going 
from Lillard, Eidson, Lewis and Porter over 
to Meyers, Galt, Marshall and Hawks—all 
of Topeka. Paul is one of the Hurds of 
Abilene. 

Dan Hopkins of Garden City heads up 
the Chamber of Commerce. He succeeds 
Wayne Marteney who resigned recently. 

Wichita courts have changed the system 
of calling juries. Heretofore they were 
called for two-week service—in any divi- 
sion—now each division calls its own jury 
for one week. 

Norman Maben joins the Smith, Shay 
office in Wichita—Norman has been in 
the army both in Europe and Japan until 
recently. 

Thomas A. Bush is another newcomer to 
Wichita. He is associated with Laurence 
Holmes, with new and enlarged offices in 
the Orpheum Building. 

Duke Meyers, when I saw him the latter 
part of March, had just returned from a 
two weeks vacation at Miami Beach, Flor- 
ida. He was tanned up on the outside. He 
didn’t say too much yee the inside. 

Cliff Pugh has his son-in-law in with 
him in the office in the Union National 
~— Building in Wichita. Cliff has made 

good deal of 2 ope for this event 
oh has styled the firm Pugh and Barr. 

Joe S. Davis opened an office in Olathe 
—having finished Law School after the 
war. I think Joe is a Johnson County boy. 





Kent Yount of Galena, addressed a high 
school student group on Kansas Day, giv- 
ing a talk on Kansas and its place in the 
Union. 

Sam Lowe of Colby was chosen as presi- 
dent of the county attorneys association 
at Topeka, January 28th. He succeeded 
Glee Smith, of Larned, who had served out 
his term. John Sherman, Jr., of Chanute 
was elected vice-president and Connie 
Brown of Council Grove was re-elected 
secretary-treasurer. 

Wichita is giving very serious consid- 
eration to a divorce or domestic relations 
court. So far as I know the idea is still 
germinating in the Bar Circles. Nothing 
definite has been done. 

Judge McCamish and Buford Braly were 
elected judges pro tem of the Wyandotte 
County Court. To serve on the court was 
nothing new for Judge McCamish but for 
Buford the experience is at least novel. 
Judges Harvey Emerson and Willard 
Benton are both on the sick list—tempor- 
arily. 

Byron Larson of Dodge City has an- 
nounced his intention of filing for County 
Attorney of Ford County. He must believe, 
like the bird and the worm, get in early. 
I imagine he will have some competition 
in the primary. 

Charlie Stough as president, Milt Allen 
as vice-president and Wayne Allphin as 
secretary-treasurer of the Douglas County 
Bar. Incidentally, I understand Judge 
Means has announced his intention to run 
for re-election. I know Floyd Coffman of 
Ottawa has been giving some considera- 
tion of announcing for the position. With 
Judge Means’ intent, I don’t know what 
might happen. 

Fifty more lawyers went through the ex- 
aminations on February 11. This too was 





















a 100 per cent class. All passed with good 
grades. Dallas Knpap told me the papers 
were better than usual. 

Herk Morris, with the aid of Syd Foul- 
son, Jr., and several other of the younger 
Wichita group, put on a meeting or sem- 
inar—of what is called the N. A. C. C. A. 
Had 175 lawyers from all over Kansas, 
Oklahoma in attendance. Herk conducted 
the meeting in grand style and to him 
goes the credit for doing a good job. This 
N. A. C. C. A. group is spreading out. 

Bob Caplinger is a new lawyer in Atchi- 
son. He is a Washburn graduate and lived 
formerly at Greensburg, Kansas. Looks like 
a good boy—judging from a press picture. 

Bob Reeder of Troy got himself on the 
front page of the “Highland Vidette,” the 
local newspaper of Highland, Kansas, of 
which city Bob is city attorney. Seems the 
railroad wants to abandon the rail service. 
Bob and citizens are against the abandon- 
ment, and Bob so told the world. 

Loren Weltmer has taken in his son, 
Roderick, with him under the firm name 
of Welemer & Weltmer, at Mankato, Kan- 
sas. Loren has waited a long time for this. 
I am glad to announced it in the Hash 
column. 

Fred Woleslagel, Gra Gaston and Mack 
Bush have a new office in Lyons, sort of 
modern like, I think Freddie got ideas from 
the new Lyons, Kansas, Hotel which is 
modern in all aspects. 

Bob Upp is with Clyde Raleigh in 
Hutchinson. Bob is a February graduate. 
Clyde says he hopes the people of Hutch- 
inson will accept the new firm in the same 
grace and style as they did the old one. 

Jerry Ward is the newcomer to Great 
Bend, I understand working with Black- 
burn & Hampton on some special insur- 
ance Cases. 

Ed Bennett talked to the Wichita Bar 
on the selection—tenure and retirement of 
District Judges. I can think of no place in 
Kansas more appropriate for such a talk. 
Ed knew the current situation. 

Roy Darlington moved from Osage City 
to El Dorado. Roy moves with less con- 
cern than an asphalt Arab. The announce- 
ment says he hopes to return to Osage to 
fish and hunt. It says nothing about law 
business. 

Payne Ratner talked at an initiation of 
Phi Delts. His subject was the “Salma- 
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gundi” of the Legal Practice. I knew if he - 
kept associating with Ray Pierson of Bur- 
lington something like that would happen. 

The Galena Sentinel Times is publishing 
a column called “You and the Law,” giving 
examples of every day predicaments people 


get into and suggested remedies. Pretty 
good articles appear from time to time. The 
author seems to be anonymous. 

Elmer Euwer says he is going to hang 
up the gloves and retire to his practice. 
He goes out of the Senate and the Bar du- 
ties this year. He has served long and faith- 
fully. 

Southeastern Kansas threw a wing-ding 
down in Pittsburg the night of March 3, 
Lynn Ewing of Nevada, Missouri, made the 
after dinner speech. Bill Wertz and Jay 
Parker were in attendance. Karl Grotheer 
acted as toastmaster. 

Wilbur Geeding left Columbus to take 
on a job with an Oil Company in Tulsa. 
This sometime in February. Good luck 
Wilbur. I hate to see you leave. 

Judge Harley Haskin heads the Johnson 
County Bar. Judge Haskin is Probate 
Judge at Olathe. 

Judge Bill Smith talked to the N. A. C. 
C. A. in Wichita recently. His subject was 
the Supreme Court is not a Trial Court. 
Bill met a lot of people around the meeting 
who agreed with him. 

Pauline Woodward heads up the Butler 
County Bar—for the coming year. George 
Benson, Jr., as vice-president and Jim Mc- 
Kay, Jr., as secretary-treasurer. 

Ben Birney and Bill Justus dissolved 
their firm at Hill City—but continue in 
the same office, side by each. 

Willis McQueary left the attorney gen- 
eral’s office one week—was elected Bar 
President of Miami County the next week. 
Evidently the boys of Miami were glad to 
see him back. 

Eric Smith of Russell has taken in Bob 
Dole as a junior partner. I knew Eric 
needed help. The last time I saw him he 
was sweating with an income tax return. 

Joe Henbest of Columbus keeps getting 
more education all the time. He is just 
completing a course at Tulane on Medical- 
Legal. Sylvan Bruner will give you more 
Joe, than Tulane ever had. 


Everett Fritz has announced for the Re- 
publican nomination for County Attorney 
of Wyandotte. New boy getting right in. 
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Jay Sullivan of Emporia has some hefty 
law suits in his court room. Seems Al An- 
derson went down to try a case before Jay, 
and he fell through the floor. The court- 
house at Emporia is that old. 

The Wichita boys have come up with 
several new plans to select judges. They 
may adopt one of them and attempt its 
furtherance. 

Clem Clark got elected pro tem the other 
day down in Wichita. Seems Clair Robb 
landed in the hospital. Look out Clem. 
You know what happened to Clair. 

My old and valued friend Judge Hutchi- 
son from Garden City finally succumbed to 
a heart condition. Garden City won’t seem 
the same with Judge Hutchison gone. 

Mrs. Bill Wood of Liberal made an ad- 
dress over at Hugoton recently to a ladies’ 
club. The subject of the talk was The 
Legal Status of Women in Kansas. I bet 
she made a good talk. Don’t you wish you 
could do as well as your wife, Bill? 

Mrs. Vic Tegarden has been confined to 
her home in Liberal with an illness. Under- 
stand she has recovered, and Vic is now 
down to the office. 

Bill Ong has cast his fortunes with Par- 
sons, Kansas. Be careful Bill, that Parsons 
bunch are all hard to handle and to do 
much with—anyhow good luck. 

John Stephens made Wellington a flying 
visit recently. John is captain in Air Re- 
search and Development. He is located at 
Baltimore. Many called—expect separation 
this fall. Then he to Wellington. 

Leavenworth had a Legal Institute on 
April 15. The Leavenworth boys put on a 
good meeting, when they have one. 

I glanced at a clipping from the To- 
peka Capital reporting a coverage of a 
banquet held at K. U. Law School. The 
article went on to say Miss Barbara Ford- 
ham reigned as Miss Res-Ipso-Loquiter. 
She was followed by Prof. Zechariah Cha- 
fer, Jr—who spoke on the “Freedom of 
Movement.” Later on Judge Thiele came 
on as the honor Initiate. Dick Stanley and 
Dan Hopson were cited for outstanding 
service. The article ended up saying—The 
McCarran Act was a restriction not an 
action, but on thought—I must see Judge 
Thiele and get straight on what took place. 

John Dean was elected President of the 


Shawnee County Bar at the spring meeting 
held at the Jayhawk Hotel along with Phil 
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Lewis and Howard Jones as vice-presidents 
and Dave Prager as secretary-treasurer. I 
have heard the party was a success and well 
attended. 

Ed Rooney is helping the attorney gen- 
eral’s office expose the crime, sin and cor- 
ruption of Wyandotte. I know if it is here 
Ed will find it. 

Tom Smyth of Ness City has a junior 
partner. That is the way to do it Tom. 
Look what the office did for Andy Schoep- 
pel—with the help of Lorin Peters, but 
again look what Don Amrein has to put 
up with—before he gets on top. 

Judge Mellott made a speech at the Shaw- 
nee County Bar Association Saturday night, 
March 29, wherein he scored the general 
indifferent and apathy of the American 
people in things governmental. From what 
I hear the Shawnee Bar Association had a 
big attendance. 

Al Blase is busting out among the celeb- 
rities. He made a trip to the west coast to 
speak before the West Coast Judges Asso- 
ciation. 

Paul Donaldson comes up with another 
addition to the family in the person of 
young John Paul. 

Herb Sizemore goes out as Harvey 
County Bar President—Swede Stroberg 
goes in—Swede can profit by Herb’s mis- 
takes, being law partners and brother 
lawyers. 

Reigle & Reigle is the new firm in Em- 
poria. Roy, Jr., is opening an office in 
Madison, Kansas. I am not too sure, but 
what this town is in Greenwood County. 

John Rugh is moving his law office to 
Yuma, Arizona. John I think has some dif- 
ferent plans in mind for the future—out- 
side of the law practice. 

Hal Davis and Ken Wilke dissolved their 
law firm in Topeka. Ken is devoting full 
time to the job of being mayor of Topeka. 

Ed Converse returns from Little Rock, 
Arkansas, to join up with Bill Townsend 
in Topeka. 

Bill Bowers of Ottawa may run for Pro- 
bate Judge of Franklin County. Bill is the 
present County Attorney. 

Don Voorhees has just been taken in as 
a partner in the firm of Riddell, Riddell 
and Voorhees, of Seattle, Washington. Don 
was a former Leavenworth boy. 

The Wichita group cannot get together 
on the Saturday closing deal. Some do and 














some don’t. Just like any proposition the 
lawyers have to do with—arguments and 
viewpoints both ways. The vote was close 
at one meeting—54 to 46 to close. 

Champ Graham announces for a second 
term as county attorney of Lyon County. 

Frank Miller and Glenn Cogswell, both 
of Topeka, have formed a partnership with 
offices in the National Bank of Topeka 
Building. 

Bob Baker is the new attorney in Ash- 
land, has an office next door to Virg Se- 
vere—virg needs someone to - him 
company. He might stay in his office at 
least for the morning. 

Max and Martin Hall have cut loose from 
Harper, and consolidated all efforts in one 
office at Anthony. Dalton Holland takes 
over in Harper strictly on his own, and 
says he likes it. 

Phil Harris of Junction City has been 
recalled for duty—closing his office tem- 
porarily. Howard Harper has been on the 
sick list again—confined to his home tem- 
porarily. Howard has more things happen 
to him than most anyone I know. 

Marion Beatty, Wage Stabilization at- 
torney, made a talk in Wichita, to the Bar, 
on policy of the board, about April 1. 

Aubrey Bradley, so Bob Coldsnow re- 
ports, has recovered his sight and is gen- 
erally on the way to permanent recovery, 
but is still hospitalized in England. Bob 
is holding down the office in Wichita de- 
pending on Aubrey’s return. 

Archie MacDonald of McPherson calls 
my attention to an error. I said Jerry Dris- 
coll spoke at the Central Kansas Bar meet- 
ing held at McPherson December 15. Jerry 
got tied up—and Jim Dye of Wichita 
pinch hit for him—to Jim goes the 
flowers. 

Emerson Shields, of St. John, married 
May 19. 

Jack Stites was in the plane flying from 
Denver to Oklahoma City. The plane 
cracked up at 6,000 feet and landed at 
Hugoton, and happily they all came 
through without injury. 

Herb Diets and Boyce Hardman are fin- 
ishing a new ground floor office block off 
the square in Great Bend. Herb’s descrip- 
toin of it sounded as though it was the last 
word in modern offices. 

Kramer and Mordling have a new office 
across from the new courthouse at Hugo- 
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ton. Incidentally both are in a class alone 
when it comes to “largeness.” The sign 
over A. E.’s office makes for no mistakes. 
The courthouse is a new modern designed 
affair with “marble halls” and cinder block 
construction and looks like a permanent 
structure. It certainly is an improvement 
and a great credit to the community. Lang- 
don Morgan, District Judge, has a room 
done in pink. That shows him off to a 
great advantage. 

Ed Benson, Jr., has a new office in Kan- 
sas City, Kansas. Ed moved up with his 
father who is an abstracter in a new suite 
on the sixth floor of the Bennett Building. 
Marion Miller stayed on in the former lo- 
cation. 

Maurice O'Keefe, I just missed in South 
Texas. He visited in an office I called on. 
The fellow’s name was Cox—I have for- 
gotten his given name. Anyhow he is a 
37 K. U. graduate and knew a bunch of 
Kansas lawyers to whom he wished to be 
remembered. He is the second member of 
a three-way firm in Corpus Christi. 

Ret Jochems of Wichita let the cherry 
tree fall on him one day recently and broke 
an arm. He has gotten back to the office. 

Lester Wilkinson of Wichita has blos- 
somed out with a new office equipment in 
the form of chairs, desk and carpets. 

Leo Wetta is a parent of a son, the news 
item says mother and son are doing fine. 
Leo is recovering from the effects of a 
hospital bill. 

Harry Gillig, Jr, of Wichita has ex- 
panded so fast he has overflowed into two 
new rooms of library. 

Randal Harvey of Topeka has had a 
three weeks siege in the hospital, now out 
and back at the office again on short time. 

Paul Shanahan, Secretary of State, had a 
heart attack Wednesday, April 16. As far 
as I know nothing too serious. Paul will 
survive it I am sure. 

Paul Brown, age 81, of Wichita, died 
early in April. When I first went to Wich- 
ita, Paul and Silas, or Brown and Brown if 
you prefer, had quite a lucrative practice 
on So. Main Street, over Wolf Cafeteria. 
They made quite a team. It was fun to call 
on them. 

Jim Groff has gone in with Raines, 
Glenn and Cornish at Topeka. He goes into 
a well appointed office, with all the con- 
veniences of what an office should be. 
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Doug Myers has thrown his lot with the 
Dodge City boys. He left Kansas City, 
Missouri, for the wide open spaces. Some 
of these Dodge City boys will offer a lib- 
eral education to the newcomer. 

Al Williams announces his retirement 
from the office of County Attorney. Al 
has been County Attorney as long as Pratt 
has been Pratt—which is a long time. 

Dick Ashley has gone down to Chanute, 
his home, to open an office. The town has 
made a lot of good lawyers over the years. 
I knew them all and had, as I recall, one 
of the strongest county bars in the state. 

Chautauqua County was host to quite a 
gathering on Friday night, April 4, in- 
cluding a good many southern Kansas 
lawyers. They had some from Osage 
County and oma. Riley Robbins and 
John Wall made the arrangements. 

Jim Yates is resigning from the War 
Department to open an office in Kansas 
City, Kansas. 

Neal Hambleton is home from service. 
He and Murray Hodges have formed a 
partnership under the name of Hodges and 
Hambleton, with offices over the First Na- 
tional Bank. Welcome home, Neal, and 
good luck to the new firm. 


Maurice Hubbard and Gene Hackler of 
Olathe have joined up in a firm, Hubbard 
& Hackler, with a new ground floor office 
that is, from what I hear, the last word 
in modern offices. Olathe is being re- 
juvinated legally. 

Herk Morris, of Wichita, heads up the 
N. C. C. J. Herk gets in on all the work. 
This, as far as I know, is state wide. 

Bob Miller of Pratt, a World War II vet- 
eran, died April 4. Bob had an incurable 
and lin five years after he retired from 
the office. The Bar extends sympathy to 
Mrs. Miller of the home as well as to Mrs. 
Anderson, Bob’s mother. 

Tom McCue, son of Omie McCue, is 
with the Employers Mutual Casualry— 
working out of Wichita—Omie, and Roy 
are the McCue and McCue firm of Topeka. 

Dilver Fellers is in the office of Hall 
Smith—Hall was out. Looked to me as if 
the office was in good hands—in the per- 
son of Dilver Fellers and Hall left the 
country, temporarily. 

Lewie Ascough has had a siege in the 
hospital with an eye operation. He is out 
and at home now—as this is written. From 
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what I hear the operation was a success. 

Don Foss of Great Bend has joined forces 
with Coe Russell and Isabel Obee in the 
location already occupied by Russell and 
Obee over the bank. A newcomer to Great 
Bend is in Don's former office. Bert 
Carothers told me of the change when | 
saw him in Topeka. 

Bob Corbett has left Sabetha, moved 
down to Topeka, with the corporation 
commission. Jim Grimes is another new 
boy with the commission. Incidentally, Jay 
Kyle was at home sick, and had been for 
several days. 

The Central Kansas Bar had a spring 
meeting at Marion on April 19. About 75 
were in attendance. The members of the 
Lyon County Bar were invited to join the 
association, and from what I hear in Em- 
poria, probably will. 

Wilmer Goering opened an office at 
Hillsboro—in Marion County—and has as 
of today (April 20th) announced for 
county attorney. Dean Batt has announced 
for probate judge—the post Jay Hargett 
has held so long. I did not hear Jay say 
what his future plans might be. 

I just noticed in the Kansas City Star— 
April 20—Pat Warnick is gunning for 
Bill Kahrs in the primary at Wichita to 
see who goes to Topeka after the turn of 
the year as state senator. This should pro- 
vide a lot of thrills as well as a race. 

The Leavenworth County Bar Associa- 
tion held a legal institute on April 15 at 
Leavenworth. About 120 attended the in- 
stitute and 109 dinners were served at the 
Country Club. Among those present were 
three supreme court justices, 12 district 
judges, some probate judges, the attorney 
general and his assistant, and several other 
legal lights from over the state. Doug Hud- 
son spoke on “Scattering Shots in the Field 
of Law.” Two representatives of the John- 
son County National Bank and Trust Com- 
pany conducted a discussion on “Estates 
From Planning Through Probate,” which 
was very well received and considerable 
questioning of both speakers resulted. 

Gen. Henry Hodes, Commandant from 
the Fort, and several other officers, includ- 
ing Lt. Col. Wrightson (JAGD), attended 
the Leavenworth Institute. General Hodes 
invited the members of the Leavenworth 
County Bar and others to the 125th Anni- 
versary Celebration at Fort Leavenworth on 
May 9 and 10, 1952. 
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